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MaineDOT Umbrella Mitigation Banking Instrument 
for the 

 Maine Department of Transportation  
State-Wide Umbrella  

Aquatic Resource Mitigation Bank 
 

 
This Maine Department of Transportation Umbrella Mitigation Banking Instrument (MUMBI) 
has been developed by the Maine Department of Transportation Environmental Office (Sponsor), 
and reviewed by the U.S. Army Corps of Engineers (Corps) in coordination with an Interagency 
Review Team composed of: the Environmental Protection Agency (EPA), the U.S. Fish and 
Wildlife Service (FWS), the National Marine Fisheries Service (NMFS), the Maine Land Use 
Regulations Commission (LURC), and the Maine Department of Environmental Protection 
(MDEP). The Corps, together with the State and Federal agencies that execute this MUMBI for 
the MaineDOT State-Wide Aquatic Resource Umbrella Mitigation Bank (Umbrella Bank), are 
hereinafter collectively referred to as the Umbrella Mitigation Bank Interagency Review Team 
(IRT). This MUMBI shall become effective upon agreement and signing of the final banking 
instrument by the Corps and the Sponsor. .  

 
This MUMBI governs the establishment, use, operation, and maintenance of the Umbrella Bank. 
This MUMBI sets the framework by which individual mitigation sites (Bank Sites) will be added 
to this MUMBI through amendments as new sites are identified. This MUMBI also sets the 
framework by which the IRT for each Bank Site will review Site Specific Mitigation Plans and 
MUMBI amendments. Changes to the MUMBI will be formatted as amendments (MUMBI 
Amendments).  It is the intent of this agreement to enable the parties hereby to eliminate 
redundancy in administration and focus review and resources on technical issues related to the 
development, implementation, and success of Site Specific Mitigation Plans for each Bank Site 
added as an amendment to this MUMBI. 
 
MaineDOT is making a first deposit in the banking instrument with the Sears Island site.  This 
site will initiate the MUMBI with available credit in a defined service area. Site-specific details 
associated with this site are in SECTION 2 – Sears Island Mitigation Site.                     
 
 
SECTION 1 – AQUATIC RESOURCE UMBRELLA MITIGATION BANK:  
 
I.  Preamble 

 
A.  Purpose:  The MUMBI will provide a federal mechanism for the early identification of 

wetland mitigation projects statewide and make available early planning to locate, assess, 
quantify, construct and monitor sites before road and bridge projects needing compensatory 
mitigation are built. The primary goal of the Umbrella Bank is to restore, enhance, create 
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and/or preserve tidal and non-tidal wetlands, riparian systems, streams, and contiguous 
wetland and upland buffer corridors and their functions and values to compensate for 
unavoidable direct, indirect/secondary, and temporary wetland and stream impacts for 
proposed Sponsor/private or public transportation-related partnerships (e.g., partnerships 
with the Maine Turnpike Authority or a municipality building a Locally Administered 
Project with DOT oversight) for transportation improvement projects (activities)).  These 
transportation activities shall be in accordance with Sections 404/401 of the Clean Water Act, 
Section 10 of the Rivers and Harbors Act, DEP Chapter 310 of the NRPA, and Land Use 
Regulation Commission Chapter 10 Land Use Districts and Standards permits and the use of 
MUMBI-generated credits used in circumstances deemed appropriate by the Corps after 
consultation, through the permit review process, with resource agencies.  The Umbrella Bank 
should also help streamline the regulatory wetland mitigation protocols by providing agency 
pre-approved sites with specific service areas for credit withdrawal.  Ultimately, the MUMBI 
will provide superior replacement of wetland functions and values on watershed based 
wetland resource compensation compared to conventional permittee responsible mitigation. 
This will be accomplished by in-depth watershed evaluation, mitigation site feasibility 
studies, early planning for large mitigation projects, careful financial analysis and cost 
benefit comparisons.    

 
 In addition, this MUMBI sets forth guidelines and responsibilities for the establishment, use, 

operation, maintenance, “close-out” and transition of ownership of the Sponsor’s Umbrella 
Bank and future Bank Sites added to the instrument through amendments.  The Umbrella 
Bank shall be used primarily for compensatory mitigation for unavoidable direct, 
indirect/secondary, and temporary impacts to wetlands, streams, and riparian corridors 
throughout the State of Maine that result from the Sponsor’s transportation improvement 
activities which are authorized under Sections 404/401 of the Clean Water Act, Section 10 of 
the Rivers and Harbors Act, DEP Chapter 310 of the NRPA, and Land Use Regulation 
Commission (LURC) Chapter 10 Land Use Districts and Standards, provided such use has 
met all applicable requirements and is authorized by the appropriate authority.  On a case-by-
case basis, impacts to other open waters (aquatic resources) of the United States may be 
mitigated with credits from the Umbrella Bank. This Umbrella Bank may also provide 
mitigation for other federal, state, and local mitigation requirements for Sponsor activities 
provided such use has met all applicable requirements, is authorized by the appropriate 
authority, and authorized by the IRT.  Such use will remove those credits from subsequent 
use for any other type of project. 

 
B.  Use of Credit:  Use of credits from the Umbrella Bank to offset direct, indirect/secondary, 

and temporary wetland and stream impacts authorized by Clean Water Act permits must be 
in compliance with the Clean Water Act and implementing regulations, including, but not 
limited to the 404(b)(1) Guidelines, the National Environmental Policy Act (NEPA), DEP 
Chapter 310 of the NRPA, LURC Chapter 10 Land Use Districts and Standards, and all other 
applicable federal and State legislation, rules and regulations.  This agreement has been 
drafted following the guidelines set forth in the U. S Corps of Engineers (Corps)(33 CFR Part 
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332) and Environmental Protection Agency’s (EPA)(40 CFR Part 230) Compensatory 
Mitigation for Losses of Aquatic Resources (hereafter “the Rule”). This agreement shall 
incorporate and follow guidelines to be set out in future amendments to these documents as 
appropriate. 

   
C.  IRT:  The IRT shall be chaired by a representative of the U.S. Army Corps of Engineers, 

New England District. The IRT shall monitor the accounting ledger for the Umbrella Bank. 
The IRT may consist of the following but may be modified in coordination with the IRT 
Chair: 

 
1. U.S. Army Corps of Engineers, New England District (Chair) 
2. U.S. Environmental Protection Agency, Region 1 
3. U.S. Fish and Wildlife Service 
4. National Marine Fisheries Service 
5. Maine Department of Environmental Protection 
6. Maine Land Use Regulations Commission 

 
The IRT is responsible for reviewing Site Specific Prospecti, Site Specific Mitigation Plans 
and any MUMBI Amendments that may be required. The IRT shall also review monitoring 
and accounting reports for individual Bank Sites as described below.  In addition, the IRT 
shall review proposals for remedial actions proposed by the Sponsor or any of the agencies 
represented on the IRT.  The roles and responsibilities of the IRT are more fully set forth in 
the Rule, and are incorporated herein by reference.  The Chair shall attempt to reach 
consensus on items submitted by the sponsor for review. 

 
D.  Bank Sites/Mitigation Plans: Sponsor retains legal rights to develop or sponsor aquatic 

resource mitigation projects throughout the State of Maine to satisfy Sections 404/401, 
Section 10, LURC, and Chapter 310 permitting requirements. Mitigation projects included as 
part of the Umbrella Bank shall be called Bank Sites. A Bank Site may include one or more 
parcels of land and one or more forms/types of mitigation (wetlands, streams, restoration, 
creation, enhancement, preservation, etc.). Each Bank Site shall be subject to the terms of the 
MUMBI as well as a site specific MUMBI Amendment, as necessary.  

 
 The need for supplemental site-specific information shall be addressed on a case-by-case 

basis through individual Site Specific Mitigation Plans and MUMBI Amendments submitted 
to the IRT for each respective Bank Site for approval. These Site Specific Mitigation Plans 
shall be prepared per the mitigation guidelines specified in the Rule [CFR 332.4(c)(2)-(14)] 
and include the following: 

 
 Objectives 
 Site Selection 
 Site Protection Instrument 
 Baseline Information 
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 Determination of Credits 
 Mitigation Work Plan 
 Maintenance Plan 
 Performance Standards 
 Monitoring Requirements 
 Long-term Management Plan 
 Adaptive Management Plan 
 Financial Assurances 
 Other Information  

 
 Existing mitigation sites established by the Sponsor and subject to the MaineDOT/MDEP 

Mitigation Bank shall not be subject to this agreement. Through various other agreement 
mechanisms, such as permit actions, Sponsor and member agencies have already established 
and are implementing agreements regarding mitigation sites that shall not be subject to or 
superseded by this agreement. 

  
E.  Location and Ownership: Under this MUMBI, Sponsor shall restore, enhance, create and/or 

preserve aquatic resources and associated uplands in Maine watersheds, in accordance with 
the provisions of this MUMBI, and then protect these systems in perpetuity.  Sponsor shall 
ensure each Bank Site reaches its intended condition based on the approved success criteria 
before the Corps deems the project successful and releases any remaining credits.  At a 
minimum, Sponsor shall record a conservation easement for each Bank Site and manage the 
site in perpetuity.  In the event Sponsor makes an agreement with a conservancy for a Bank 
Site, the easement shall include provisions that allow the Bank Site to be transferred to a 
conservancy for protection in perpetuity, upon fulfillment of project objectives. 

 
F.  Baseline Conditions:  Each Bank Site (containing appropriate buffers) proposed for inclusion 

in the Umbrella Bank shall be submitted as an amendment to this document (Site Specific 
Mitigation Plan/ MUMBI Amendment).  A detailed description of the baseline conditions 
(pre-mitigation) for each Bank Site shall be contained in the Site Specific Mitigation Plans, 
also referred to as MUMBI Amendments to this document, to be provided to the IRT for 
approval of Bank Sites. The total existing acreage and/or linear footage for each aquatic 
resource shall be included in the Site Specific Mitigation Plan along with a description of any 
adjacent buffers. This information shall include a detailed discussion of areas within the 
proposed Bank Site that are amenable to restoration, enhancement, creation, or preservation 
based upon the ecological suitability of a site for achieving the purpose of the Umbrella 
Bank.   

 
II.  Authorities 
 

A. The establishment, use, operation, and maintenance of the Umbrella Bank are carried out 
in accordance with the following authorities: 
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1. Clean Water Act (33 USC 1251 et seq.) 
2. Rivers and Harbors Act (33 USC 403) 
3. Fish and Wildlife Coordination Act (16 USC 661 et seq.) 
4. National Environmental Policy Act (42 USC 4321 et seq.) 
5. Endangered Species Act of 1973 (16 USC 1531 et seq.) 

(Specific proposed bank sites will be reviewed individually for Section 7 compliance 
at the time of the Sponsor site evaluation and consideration for deposit in the 
MUMBI)  

6. Regulatory Programs of the Corps of Engineers, Final Rule (33 CFR Parts 320-330) 
7. Guidelines for Specification of Disposal Sites for Dredged and Fill Material (40 CFR 

Part 230) 
8. Memorandum of Agreement between the Environmental Protection Agency and the 

Department of the Army concerning the Determination of Mitigation Under the Clean 
Water Act, Section 404 (b)(1) Guidelines (February 6, 1990) 

9. Corps of Engineers (33 CFR Part 332) and Environmental Protection Agency’s (40 
CFR Part 230) Compensatory Mitigation for Losses of Aquatic Resources 

10. DEP Chapter 310 of the NRPA 
11. Land Use Regulation Commission Chapter 10 Land Use Districts and Standards 
12. Any future applicable revisions, clarifications and updates of the above statutes and 

guidance documents. That is, as documents are prepared pursuant to this agreement, 
they shall conform to the standards or guidelines in place at the time of submission, 
not necessarily at the time the MUMBI was approved. 

13. Historic Preservation Act of 1960 as amended. 
 

B. Authority of the Corps: The Corps, the official lead/chair for the IRT, shall be responsible 
for establishing the IRT and designating Points of Contact (POCs) for the Corps and IRT. 
After consultation with the appropriate federal and state review agencies through the 
permit review process, the Corps shall make final decisions concerning the amount and 
type of compensatory mitigation to be required for unavoidable, permitted wetland and 
stream impacts (direct, indirect, and temporary), and whether the use of credits from the 
Umbrella Bank is appropriate and, if so, the amount and type of credits necessary to 
offset those impacts.  

 
The IRT members shall review the Site Specific Mitigation Plans and MUMBI 
Amendments for each Bank Site proposed to be added to the MUMBI. The Corps shall 
also establish additional technical resources for the IRT, as needed to assist the IRT in 
performing its technical evaluation of Site Specific Mitigation Plans. 

 
NOW, THEREFORE, the parties agree to the following: 
 
III. General Provisions 
 
A.  Establishment of the Umbrella Bank and Bank Sites 
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1.  Establishment of the Umbrella Bank:  Sponsor shall obtain all appropriate environmental 
documentation, permits, or other authorizations needed to establish and maintain the 
Umbrella Bank.  This MUMBI does not fulfill or substitute for such authorization. This 
MUMBI fulfills authorization for establishment, use, operation, and maintenance of an 
Umbrella Bank to be administered by Sponsor pursuant to the Rule. 

 
2.  Establishment of Bank Sites and MUMBI Amendments: Sponsor shall obtain all 

appropriate environmental documentation, permits, or other authorizations needed to 
establish and maintain the Bank Sites.  This MUMBI does not fulfill or substitute for 
such authorization. This MUMBI and MUMBI Amendments do fulfill authorization for 
the establishment, use, operation and maintenance of Bank Sites to be administered via 
the MUMBI pursuant to the Rule. 

 
 3.  Perpetual Protection/ Real Estate Provisions:  Property subject to the MUMBI and 

authorized by the Corps as a mitigation bank site, shall be perpetually protected by a 
conservation easement. Upon written approval by the Corps and/or at the direction of the 
FHWA planning level environmental documentation (i.e., EA, EIS), the conservation 
easement shall be recorded in the land records at the Office of the Clerk of the County 
Registry in which the land lies. A copy of the recorded conservation easement, showing 
book and page numbers of its recorded location, shall be provided to Corps. 

 
Subsequent to the recording of the conservation easement, should Sponsor convey the 
Bank Site property identified in the easement either in fee or by granting to a qualified 
land trust or similar conservation entity, or should Sponsor convey an interest in said 
property to a third party, or otherwise transfer an interest in the property, the terms and 
conditions of said conveyance shall not conflict with the intent and provisions of the 
conservation easement nor shall such conveyance enlarge or modify the uses specified in 
the easement.  A transfer/conveyance of a property from Sponsor to another must be to a 
group/entity that meets the qualifications developed by the Corps of an approved land 
trust, conservation and/or stewardship entity. If said terms and conditions do enlarge or 
modify the uses with respect to the property, then Sponsor shall consult with the IRT and 
Corps.  The Corps, in coordination with the IRT, must approve any transfer to a third 
party. 

 
Should Sponsor transition/convey a Bank Site or phase of a Bank Site to a land 
conservancy (trust) group, the conservancy group shall be responsible to meet all 
remaining required MUMBI, MUMBI Amendments, and/or Site Specific Mitigation 
Plan(s) conditions for the Bank Site at the time of transition including maintenance, 
monitoring, perpetual protection, and stewardship, the specifics of which will be detailed 
in the conveyance, of the Bank Site. 

 
 4.   Assumption of Legal Responsibility: Sponsor will be responsible for following the 

protocols and procedures established in this instrument for the development of dedicated 
bank sites statewide for use on transportation projects. Sponsor will comply with the 33 
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CFR Part 332, Compensatory Mitigation for Losses of Aquatic Resources; Final Rule 
(“Mitigation Rule”) for the establishment and management of mitigation banks.   

 
B. Operation of Umbrella Bank and Bank Sites 
 
1. Umbrella Bank Geographic Service Area [332.8(d)(6)(ii)(A)]:  The Umbrella Bank 

geographic service area shall be statewide within the State of Maine which means that sites 
may be proposed anywhere within the state. Banking Sites will be sited as needed to 
compensate for the Sponsor’s future transportation improvement projects that might occur 
within each biophysical region (See Appendix F – The Nature Conservancy Map of Maine 
Natural Resource Conservation Program Regions).  The service area for each specific bank 
site will be determined and assigned according to the Biophysical Region in which a Bank 
Site is located. In some instances multiple Biophysical Regions will be assigned to one site 
based upon location, watershed, wetland functions and values and biological 
ecosystem/habitat rarity and/or statewide importance. Service Areas will be defined by the 
mapped 7 Biophysical Regions of Maine.  Each Bank Site will provide mitigation within one 
or more Service Areas, as defined in each Site Specific Mitigation Plan.  Use of a Bank Site 
to compensate for impacts beyond the geographic Service Area may be considered by the 
IRT on a case-by-case basis.    
 

  2.   Site Selection Criteria: The following guidelines will be used to determine if a site meets the 
qualifications for deposit in the Umbrella Bank. A candidate site must be assessed in relation 
to these requirements in a Pre-Application Prospectus.  The more criteria that are met, the 
more appropriate the site is likely to be for addition to the Umbrella Bank.  

 
a) Mitigation site has excellent potential for wetland restoration, enhancement, and/or 

creation. 
b) For preservation parcels, the site is under threat from degradation in the next 20 years and 

contains both aquatic resources and healthy upland buffers. 
c) Project replaces or protects those wetland types lost in the biophysical region. 
d) Mitigation parcel is connected to or in close proximity to protected lands held by a 

stewardship organization in the interest of maintaining and preserving habitat 
connectivity. 

e) Mitigation site is in a Maine Beginning with Habitat (BwH) Focus Area or State Wildlife 
Action Plan (SWAP) Focus Area, has high or unique natural resource value, and/or 
protects a drinking water supply. 

f) Site supports regional conservation initiatives, including priorities of NGO's and local 
land trusts. 

g) Mitigation site is feasible regarding ease of acquisition, construction, cost, achieving 
success, and meeting regulatory bank requirements. 

h) Site provides a wide selection of wetland types and related functions and values, 
including habitat diversity. 

i) Project has local support from municipalities, residents, and abutters. 
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j) Parcel will be protected with an easement and/or ownership and a long-term stewardship 
fund. 

k) Site is ecologically sustainable – compatible with current and future adjacent land uses. 
 
3.  Pre-Application Prospectus: A Pre-application Prospectus shall be developed by Sponsor and 

submitted to the IRT for each Bank Site. To facilitate the processing of Bank Sites from Pre-
application through “close out”, procedures have been developed as part of the Rule. 

 
In summary, a Pre-application Prospectus shall contain information such as: 
a. Location of the site including maps, watershed, bio-physical region. 
b. Site condition, including present/recent land use and adjacent area land use. 
c. Current zoning and zoning and ownership for adjacent properties. 
d. Ownership of the Bank Site, willingness of the seller, status of land exchange/control 

by MaineDOT, encumbrances, utility easements, etc. on the land. 
e. Each type of mitigation proposed on the site and an estimate of existing and proposed 

acreage/linear footage based on wetland criteria and/or brief functional assessment. 
f. Preliminary Site Plan and explanation of how aquatic functions will be improved. 
g. Specific objectives for the site. 
h. Service area for the site. 
i. Ecological suitability of the site to achieve the objectives. 
j. Adequate hydrology (for projects with restoration, creation, and enhancement). 

 
 4.  Site Specific Mitigation Plans/MUMBI Amendments: Site Specific Mitigation Plans and 

MUMBI Amendments shall be developed by Sponsor and submitted to the IRT for each 
Bank Site. To facilitate the processing of Bank Sites from Pre-application through “close 
out,” procedures have been developed as part of the Rule. 

 
5.  Phasing:  It is possible that, for unforeseen reasons, though not required or desired, the Bank 

Sites or portions thereof may be developed in several phases that shall be set forth in the Site 
Specific Mitigation Plans.  Such phasing may be proposed in the Site Mitigation Plan to 
address potential government funding gaps.  Scope and timing of each phase shall be at the 
discretion of Sponsor, subject to IRT approval.  However, if the Sponsor develops mitigation 
areas in excess of the areas for which design has been approved by the IRT, it does so at its 
own risk. Credit release for a Bank Site or phases of a Bank Site will be based on the credit 
release schedule (or as modified in MUMBI Amendment) and achievement of the defined 
Success Criteria contained in the Site Specific Mitigation Plan for the Bank Site or phase of a 
Bank Site. 

 
Sponsor’s intent is to limit phasing on Bank Sites to the maximum extent practicable to 
minimize administrative efforts on behalf of the IRT and Sponsor.  However, the parties to 
this agreement recognize that there may be instances where phasing is appropriate and 
preferred, such as when phased funding is involved, timing of availability of land from 
property owners on multiple tracts of land is phased, and when multiple types of mitigation 
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(wetlands, streams) are included in a Bank Site. Should phasing be used on a Bank Site, each 
phase will individually be reviewed, tracked, monitored and have its credits released. 

 
6.  As-Built Report:  Sponsor shall submit an as-built report for each Bank Site or phase of a 

Bank Site that involves restoration, enhancement, and/or creation to the IRT as soon as 
practical after completion of the implementation of the site but before credits associated with 
successful completion of construction are released by the IRT. The intent is to have the 
contractor complete the work and the Sponsor submit the as-built report as soon as possible. 
This report will provide information on the final construction to include: erosion and 
sedimentation control (BMPs), clearing operations, soil salvage and source of imported soil, 
grading and drainage, woody debris placement, plant material used and quantities, seeding 
mixes and application methods, plant establishment period and replacements, invasive 
species and control methods, site hydrology and any remediation measures.   

 
7.  Access to Bank Sites:  The members of the IRT will be allowed reasonable access to the 

Property of Bank Sites under control of the Sponsor for the purposes of inspection of the 
Bank Sites and compliance monitoring of the Site Specific Mitigation Plans. The IRT will 
notify the Sponsor where possible that such access has been gained on a Bank Site.  Any 
document transferring rights such as to a long-term steward must include the right of access 
for the IRT. 

 
8.   Establishment and Use of Credits:  Mitigation credit available from the Umbrella Bank and 

its component Banking Sites (and phases of Bank Sites as appropriate), and debits incurred 
by applicable projects’ direct, indirect/secondary, and temporary wetland and stream impacts 
shall be computed using a method accepted by the parties to this agreement if so directed by 
the IRT and agreed to by the Sponsor. Mitigation, including credits generated and utilized, 
will be tracked and reported separately for each Bank Site added to the Umbrella Bank (See 
Appendix A for credit tracking sheet). The necessary worksheets will be completed along 
with an explanation for the selection of those factors included in the calculations for each 
component Bank Site to determine credits. For each project that proposes to use the Umbrella 
Bank for mitigation, an individual assessment shall be computed based on, but not limited to, 
the most current version of the credit establishment guidance (currently the New England 
District’s Mitigation Guidance dated July 20, 2010)  at the time of the 404/401/10, LURC 
Chapter 10 Land Use Districts and Standards, and DEP Chapter 310 permit applications. On 
a case-by-case basis, revised criteria for quantifying mitigation and credits/debits, if agreed to 
by the parties to this agreement, may be incorporated for individual Bank Sites through a 
MUMBI Amendment. 

 
Sponsor is the only identified user of the mitigation (credits) from the Umbrella Bank. 
Additionally, currently the Sponsor cannot expend funds to develop Bank Sites that may not 
be used by the Sponsor.  Subsequently, in instances where the Sponsor’s planned 
transportation improvements that were used as the basis for determining mitigation needs in 
the State have been terminated or the need for mitigation in particular biophysical region has 
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changed due to unforeseen events (project funding changed, planned transportation project 
terminated or amended to have no impacts requiring the use of the Umbrella Bank), the 
review/processing of certain Bank Sites may be terminated.  

 
Should the Sponsor determine it necessary to withdraw an approved Bank Site, or approved 
phases of a Bank Site, from which credits have not been debited from the Umbrella Bank, 
Sponsor shall notify the IRT of this need. The proposal to withdraw a Bank Site will be 
discussed by the IRT. Sponsor shall present information leading up to the decision that a 
withdrawal is needed. The IRT shall provide the final decision regarding the request. Should 
credits have been withdrawn from a Bank Site, Sponsor agrees to continue to meet the 
obligations contained in the Site Specific Mitigation Plan/MUMBI Amendment for that Bank 
Site area containing the credit used and to develop a proposal for how any used credits that 
are “lost” as a result of the withdrawal will be replaced.  

 
Due to the expected variability in remedial actions that might be required for individual Bank 
Sites, specific success criteria shall be developed and submitted for each Bank Site, phase of 
a Bank Site or component added as part of the Site Specific Mitigation Plan/MUMBI 
Amendment.  Final mitigation credit release from a Bank Site or phase of a Bank Site shall 
be expected to occur following completion of the appropriate monitoring period and 
achievement of approved success criteria contained in the Site Specific Mitigation Plan.  
Monitoring, survival, and morphology goals and schedules shall be developed and submitted 
per each Site Specific Mitigation Plan. Mitigation credit withdrawals from a Bank Site shall 
cease once an official “close-out” notification letter from the IRT has been issued. 
 
Based upon the Corps’ guidelines, the Sponsor’s State-Wide Umbrella Mitigation Bank may 
be an appropriate form of compensation for any projects that require Corps authorization. 

 
It is anticipated by the parties to this agreement that use of mitigation shall be “in-kind” to 
the greatest extent practicable, for example, non-tidal wetland and stream mitigation will be 
used to offset non-tidal wetland and stream impacts, respectively. 
 
The objective of this umbrella mitigation bank is to help insure no net loss of wetland 
function for unavoidable direct, secondary, and temporary impacts to aquatic resources in 
each service area.  Generally, preservation-only bank sites will be used to supplement credits 
from non-preservation-only bank sites, an in-lieu fee payment, and/or permittee-responsible 
compensation that results in a gain in wetland functions.  

 
Notwithstanding the above, all decisions concerning the appropriateness of using mitigation 
from the MUMBI to offset impacts to aquatic resources as well as all decisions concerning 
the quantity and type of such mitigation to be used to offset impacts to wetland, streams, and 
other waters as authorized by Department of the Army permits, shall be made by the Corps, 
pursuant to Section 404 of the Clean Water Act and implementing regulations and guidance 



  

August 2011 

 

 14 
  

and DEP Chapter 310 of the NRPA, after notice of any proposed use of the Umbrella Bank to 
the members of the IRT, and consultation with the members of the IRT concerning such use.   

 
9. Schedule of Credit Availability:  Upon submittal of all appropriate documentation by the 

Sponsor and subsequent approval by the Corps, in consultation with the other members of the 
IRT, it is anticipated that the credits generated by Bank Sites will become available for use 
by the Sponsor in accordance with the following described Standard Umbrella Bank Credit 
Release Schedules. The following release schedules are conceptual and subject to 
modification based on project-specific considerations.  It may change based upon the existing 
site conditions; location; confidence in the project design; risk, etc.: 

 
 
Schedule for WETLANDS (palustrine and marine) restoration/creation/enhancement 
 

15 % upon approval of MUMBI Amendment and recording of easement (No credit will 
be given for notice of intent to proceed.) 

30 %  upon completion of wetland/stream restoration/enhancement actions, submission 
of as-built(s), and written acceptance by the IRT  

35 % released incrementally during monitoring period as milestones for success criteria 
are met, as described in the Site Specific Plan and agreed to by the IRT 

20 % when final success criteria are met (after 5 years of monitoring or as otherwise 
agreed to by IRT, if not released as described above) 

 
 
Schedule for STREAMS restoration/creation (relocation)/enhancement 
 

15 % upon approval of MUMBI Amendment and recording of easement 
30 % upon completion of wetland/stream restoration/enhancement actions (more 

flexibility in release because not all work is need for increments, i.e., 10 % for 
reconstruction of banks, 15 % for reconstruction in stream channel and 10 % for 
planting), submission of as-built(s), and written acceptance by the IRT. 

35 % released incrementally during monitoring period as milestones for success criteria 
are met, as described in the Site Specific Plan and agreed to by the IRT 

20 % when final success criteria are met (after 5 years of monitoring or as otherwise 
agreed to by IRT, if not released as described above) 

 
Schedule for WETLANDS/STREAMS preservation 
 
When preservation is one component of a Bank Site with multiple forms of mitigation or 
when preservation is 100% of the Bank Site. 

 
100 %  of preservation credits upon recording of the easement or signing of the MUMBI 

Amendment, whichever is later. 
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The above schedule applies only to the extent the Sponsor documents acceptable survival and 
growth of planted vegetation, attainment of acceptable wetland/stream hydrology, and 
acceptable installation of any proposed watershed BMPs, as described under the success 
criteria in the monitoring section of the Site Specific Mitigation Plan.  The final 20% of 
credits of a Bank Site will be available for withdrawal only upon a determination by the IRT 
of functional success as defined in the Site Specific Mitigation Plan. All credit releases are at 
the determination of the IRT. 

 
Sponsor shall initiate or award a construction contract for activities planned for the physical 
and biological improvements to a Bank Site pursuant to the Site Specific Mitigation Plan, no 
later than the end of the first full growing season (as defined in the Site Specific Mitigation 
Plan) following approval of the Site Specific Mitigation Plan. Sponsor shall use its best effort 
to expedite award of construction contract and initiate mitigation actions, however, under 
certain circumstances schedule may need to be amended.  These circumstances typically 
could include but are not limited to: 
 

1. Receipt of bid by Sponsor not conforming to State and Federal Guidelines/Laws. 
2. Failure of bonding mechanisms. 
3. Failure to receive bids from qualified contractors. 

 
10. Provisions for the Use of the Mitigation Banking Sites:  Sponsor shall not: 
 

1. Grant additional easements, right of way, or any other property interest in or to 
the project areas of a Bank Site without written consent of the Corps, in 
consultation with the IRT. 

2. Use or authorize the areas within the Umbrella Bank for any purpose that 
interferes with its conservation purposes other than those specified in the Site 
Specific Mitigation Plan, Deed, and/or Easement governing the use of each Bank 
Site. 

 
C. Maintenance/Monitoring of Bank Sites 
 
1.  Monitoring:  Sponsor agrees to perform all necessary work to monitor the Bank Sites (and if 

appropriate, phases of Bank Sites) and to demonstrate compliance with the Success Criteria 
established in this MUMBI and the Site Specific Mitigation Plan(s)/MUMBI Amendments.  
Monitoring goals and schedules, based on the monitoring criteria outlined in the New 
England District of the Corps’ Mitigation Guidance or other methods as agreed to by the IRT 
at the time the Site Specific Mitigation Plan was developed, shall be developed and 
submitted for each MUMBI Amendment to the Umbrella Bank. Monitoring procedures, 
duration, reporting criteria, report development and scope are included in more detail in 
Appendix C.  
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2.  Long-term Management: Sponsor shall implement the long-term management measures 
described in the Site Specific Mitigation Plan for each Bank Site.   

 
At the end of the active monitoring period for each Bank Site, Sponsor reserves the right to 
transfer the easements for the Bank Site lands to a third party (if available and approved by 
the IRT).  Subsequently, this entity shall be responsible for managing the lands in perpetuity.  
If appropriate to ensure protection and/or management in perpetuity, an endowment to the 
long-term steward may be required of the Sponsor. 

 
3.  Assurance of Success:  Sponsor is responsible for assuring, as outlined in the current Corps 

Regulations and Guidance, the success of the restoration, creation, enhancement and 
preservation activities at the Bank Sites, and for the overall operation and management of the 
Umbrella Bank. Should a Bank Site or phase of a Bank Site be transferred to a land trust, 
non-profit with a conservation mission, or agency with a conservation mission, the 
organization will be required to assure the success of the Bank Site or phase of the Bank Site 
per this agreement, with the mechanism of assurance to be determined by the IRT.  Financial 
assurances, other than documentation of adequate funding within the agency, to cover 
construction, monitoring, and remediation are not typically required, nor anticipated to be 
required for typical Bank Sites, for the Umbrella Bank MUMBI.  However, the need for type 
of and amount of financial assurance required for an individual Bank Site meeting the unique 
criteria will be evaluated on a case-by-case basis per the Guidance and incorporated into the 
Bank Site MUMBI Amendment/Site Specific Mitigation Plan. It will be the responsibility of 
the Sponsor to secure needed bank site funding through the state biennial work plan to cover 
all real estate acquisition, preliminary engineering, construction, construction engineering, 
post-construction monitoring, site remediation, long-term monitoring and potential 
stewardship costs.    

 
4.  Maintenance Provisions:  Sponsor agrees to perform all necessary work in accordance with 

the provisions of the MUMBI and approved Site Specific Mitigation Plans/MUMBI 
Amendments, to establish and maintain the Bank Sites until (i) credits have been exhausted 
or banking activity is voluntarily terminated with written notice by the Sponsor provided to 
the Corps and other members of the IRT; and (ii) it has been determined and agreed upon by 
the IRT that the debited Bank Site has satisfied all the conditions herein and in the Site 
Specific Mitigation Plans. Should the conditions described above be met based on Corps and 
the IRT review (after all comments received from the IRT members), the Corps shall issue a 
“close-out” letter to the Sponsor for a Bank Site or phase of a Bank Site.  Upon receipt of the 
“close-out” letter, Sponsor will update the accounting ledger to reflect the new status. 
Following close-out, the Sponsor or an approved third party will conduct annual inspections 
to ensure performance standards continue to be met. If not, Sponsor or the third party will 
address site specific problems and remediate after coordination with the IRT and approval 
from the Corps . During the year following remedial efforts, bi-annual inspections of 
remediation sites will be implemented to ensure compliance, with reports provided to the IRT 
for review and approval by the Corps.   
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5.  Accounting Procedures:  Sponsor shall track mitigation credits and debits according to the 

current version of the New England District of the Corps’ Mitigation Guidance, annually 
reporting the Umbrella Bank status to the IRT, as set forth in the Maintenance/Monitoring of 
Bank Sites (Section III, C, 1) of this MUMBI.  Such tracking will include debits resulting 
from authorized impacts from permitted projects which were compensated for using an 
Umbrella Bank site, and any mitigation credits accrued when success criteria are met as 
specified in the MUMBI.  A ledger for tracking debits, available credits, and permitted 
projects will be submitted to the Corps and the IRT. Sponsor shall use its best effort to 
submit the updated ledger within 60-days of an approved Umbrella Bank transaction. A copy 
of a sample accounting ledger/tracking format is included as Appendix A. 

 
All reports/ledgers shall identify mitigation debited by type for a particular  project/permit 
(e.g., wetland, stream), and shall identify acres/linear feet, or other units of measure 
established for an individual Bank Site, as well as the cumulative total of debits used  and 
remaining credits by type.  All reports/ledgers shall include, for each reported debit, the 
Corps Permit ID number for which the mitigation was used.  

 
6.  Contingency and Remedial Plans:  Contingency and remedial plans, consistent with those 

outlined in the most recent Guidance or future published revisions as appropriate, shall be 
developed for each Bank Site.  These plans will be included in the Site Specific Mitigation 
Plans.  These plans shall establish the groundwork by which the Sponsor will proceed to 
correct deficiencies identified on a given Bank Site, as appropriate. In that remedial actions 
cannot be determined at this time or at the time of the preparation of the Site Specific 
Mitigation Plan, Sponsor retains the right to propose and use amended remedial action plans, 
as appropriate, upon identification of remedial needs in the future after review by the IRT 
and approval by the Corps.  

 
The Corps shall review the annual monitoring reports and may at any time, after consultation 
with the Sponsor and the IRT, direct the Sponsor to take remedial action at a Bank Site.  
Remedial action required by the Corps shall be designed to achieve the performance criteria 
specified above.  Sponsor shall use its best effort to initiate the implementation of remedial 
actions at the first appropriate opportunity (for example, supplemental plantings will be 
completed during the first appropriate season). 

 
In the event the Sponsor determines that remedial action may be necessary to achieve the 
required performance criteria at a Bank Site, it shall provide notice of such proposed 
remedial action to the Corps for distribution to all members of the IRT.  No remedial actions 
shall be taken by the Sponsor, prior to the concurrence of the Corps in consultation with the 
IRT.  Once a need for “major” remedial action is identified by the Sponsor and the IRT, the 
IRT will respond within 60 days on the plans proposed for remedial actions.  “Major” shall 
be defined as a remedial action that could alter the goals of the Bank Site or require IRT 
concurrence on the affect the action may have on credits released to date. Should the Sponsor 
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identify “minor” actions required that would not alter goals set forth in the Site Specific 
Mitigation Plan (herbicide treatment, invasive species removal, supplemental plantings, etc.), 
Sponsor shall conduct the work as needed and notify the IRT of the need for the remediation 
after the action is completed, such as in an annual monitoring report. It is understood that 
“emergency” remedial actions will be responded to with “urgency” by the parties to this 
agreement. 
 
Sponsor may determine that adaptive management may be appropriate for individual Bank 
Sites. Sponsor shall notify the IRT on a case-by-case basis of this potential need. Sponsor 
and the IRT will discuss the merits of a proposal for adaptive management on a specific site 
at the next available meeting of the agencies.  An adaptive management program will only be 
carried out by the Sponsor after review by the IRT and approval by the Corps. 
 

7.   Default:  Should the IRT determine that the Sponsor is in material default of any provision 
of this Agreement, the IRT, acting through the Corps, may notify the Sponsor that the use of any 
credits will be suspended until the appropriate deficiencies have been remedied. Upon notice of 
such suspension, Sponsor agrees to immediately cease the transfers of mitigation credits until the 
IRT informs the Sponsor that transfers may be resumed.  Should Sponsor remain in default, the 
IRT, acting through the Corps, may terminate the MUMBI and any subsequent bank operations.  
Upon termination, Sponsor agrees to perform and fulfill all obligations under this agreement 
relating to credits that were transferred prior to termination. 
 
8.  Bank Closure: Once all the bank credits are debited from a bank site, the Sponsor will notify 
the Corps and the IRT of its intentions to close the site. The Sponsor will contact the long-term 
steward, where applicable, and arrange for property title transfer. The protection mechanisms 
outlined in the bank site’s conservation easement shall remain with the site in perpetuity.   
 
D. Role of the IRT 

 
1.  Oversight: In coordination with the Corps, the agencies represented on the IRT agree to 

provide appropriate oversight in carrying out the provisions of this MUMBI. 
 
2.  Best Efforts: In coordination with the Corps, the agencies represented on the IRT agree to use 

their best efforts to review and provide comments on all Pre-application Prospecti, Site 
Specific Mitigation Plans, monitoring reports, success criteria, credit review reports, and 
remedial action plans for the Umbrella Bank and Bank Sites within 60 days. 

 
3. Compliance Inspections: For each Bank Site, the Corps, in coordination with the IRT and 

Sponsor (as appropriate), may conduct compliance inspections to verify credits available in 
the Bank Site and recommend corrective measures (if any) within 60 days of inspection until 
the terms and conditions of the Site Specific Mitigation Plan/MUMBI Amendment have been 
determined to be fully satisfied or until all credits have been debited, whichever is later. 
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4. Other Inspections: In coordination with the long-term steward, inspections may continue to 
be made by the Sponsor, Corps, and IRT members after the site is “closed”. 

 
E. Miscellaneous 
 
1.  Validity: This MUMBI shall become valid on the date of the last signatory’s signature on the 

accompanying concurrence memo/letter. This MUMBI may be amended or modified with 
the written approval of all signatory parties. 

 
2.  Dispute Resolution: Should the Sponsor and IRT have any disputes pertaining to the  

MUMBI and the bank sites contained within, the parties agree to resolve such disputes as 
follows:   (1) reach consensus per the Guidance or (2) avail itself of other remedies that 
become appropriate in the future through published Corps guidelines (as an example, should 
the Corps permit appeals process allow for mitigation banks to use this process in the future). 

 
3.  Participation Termination: Any agency participant may terminate its participation in the IRT 

with notice in writing, through the Corps, to all other parties to this agreement.  Termination 
shall be effective fourteen (14) days from placing said notices in the United States mail.    
Member withdrawal shall not affect any prior issuance of credits and all remaining parties 
shall continue to implement and enforce the terms of this MUMBI and MUMBI 
Amendments and Site Specific Mitigation Plans associated with Bank Sites.  Except for 
termination as described above, this agreement may be modified only with the written 
agreement, through the Corps, of all remaining parties to this agreement at the time of the 
modification.   

 
4.  Force Majeure/Delays: Any delay or failure of the Sponsor shall not constitute a default 

hereunder if and to the extent that such delay or failure is primarily caused by any act, event, 
or conditions beyond the Sponsor’s reasonable control and significantly adversely affects its 
ability to perform its obligations hereunder including: (i) natural events such as; lightning, 
earthquake, fire, landslide, drought, hurricane, storm, or flood; (ii) condemnation or other 
taking by any governmental body; (iii) change in applicable law, regulation, rule, ordinance 
or permit condition, or the interpretation or enforcement thereof; (iv) any order, judgment, 
action or determination of any federal, state or local court, administrative agency or 
government body; or (v) the suspension or interruption of any permit, license, consent, 
authorization or approval.  If the performance of the Sponsor is affected by any such event, 
the Sponsor shall give written notice thereof to the IRT as soon as is reasonably practicable. 
If such event affects a Bank Site and occurs before the final availability and use of all credits, 
Sponsor shall take remedial action (Contingency and Remedial Plans Section III, C, 7) to 
restore the property to its reasonably appropriate and expected condition prior to such 
issuance of further credit, in a manner sufficient to provide adequate mitigation to cover 
credits that were issued prior to such delay or failure to compensate for impacts to waters, 
including wetlands, authorized by Department of the Army permits. Such remedial action 
shall be taken by Sponsor only to the extent necessary and appropriate, as determined by the 
IRT.  Should such actions be unable to replace any lost functions, they must be replaced in 
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some other manner to be proposed by Sponsor (e.g., use of ME ILF program, use of another 
site) and approved by the IRT.  Such actions are only necessary if the Bank Site has not 
received official notification from the Corps that the Bank Site has been “closed-out”. 

  
5.  Third Party Beneficiary: No third party shall be deemed a beneficiary hereof and no one 

except the signatories hereof, their successors and assigns, shall be entitled to seek 
enforcement hereof. 

 
6.  Entire Agreement: This MUMBI constitutes the entire agreement between the parties 

concerning the subject matter hereof and supersedes all prior agreements or undertakings, 
excepting Mitigation Banking Instruments or other permit actions currently in place which 
Sponsor has signed and is implementing the Site Specific Mitigation Plan or Mitigation Plans 
for pursuant to Section 404 and DEP Chapter 310 permits that have been approved by the 
IRT.  

 
7.  Specific Language Controlling: In the event any one or more of the provisions contained in 

this MUMBI are held to be invalid, illegal, or unenforceable in any respect, such invalidity, 
illegality or unenforceability will not affect any other provisions hereof, and this MUMBI 
shall be construed as if such invalid, illegal, or unenforceable provision had not been 
contained herein.   

 
8.  Governing Laws: This MUMBI shall be governed by and construed in accordance with the 

laws of the State of Maine and the United States of America as appropriate.   
 
9.  One Agreement: This MUMBI may be executed by the parties in any combination, in one or 

more counterparts, all of which together shall constitute but one and the same 
instrument/agreement.   

 
10. Binding Terms and Conditions: The terms and conditions of this MUMBI shall be binding 

upon, and inure to the benefit of the parties hereto and their respective successors/assigns. 
 
11. Amendments: This MUMBI can be amended in the future to reflect changes in regulatory 

programs, Sponsor needs, or IRT requirements.  Amendments must be mutually agreed upon 
by Sponsor and the IRT.  Amendments to the MUMBI must follow the guidelines for 
amending the MUMBI attached as Appendix B of this document. 

 
12. Assigns: This agreement can be assigned to another party subject to approval by the New 

England District of the Corps, in consultation with the IRT, and Sponsor. Any future 
assignee of the Umbrella Bank or a Bank Site shall be subject to the terms and conditions of 
this agreement and shall be subject to the New England District of the Corps’ Mitigation 
Guidance. Assignee will be responsible for adherence to all aspects of this agreement and the 
Corps Guidance. 
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13. Re-evaluation: Due to the anticipated longevity of the Umbrella Bank, the Sponsor and the 
IRT agree to re-evaluate this MUMBI and its effectiveness in meeting the parties’ mutual 
objectivesof streamlining the Sponsor’s mitigation process and developing environmentally 
favorable mitigation Bank Sites.  The re-evaluation shall be conducted only after the process 
of preparing MUMBI Amendments/Site Specific Mitigation Plans on several Bank Sites has 
been completed. Any member of the IRT or the Sponsor can request the re-evaluation be 
initiated, but both parties must agree to the appropriateness of the timing of the re-evaluation 
(refer to Appendix B for the re-evaluation schedule). 

  
Amendments to the MUMBI must be agreed to by all the parties to this agreement through 
signature.  Should the MUMBI be amended or terminated after the re-evaluation, the Sponsor 
and the IRT shall continue to be responsible for honoring commitments made to date with 
respect to the Umbrella Bank and any approved on-going Bank Sites (MUMBI 
Amendments/Site Specific Mitigation Plans). 

 
Site Specific Mitigation Plans and MUMBI Amendments shall conform to the agency 
standards or guidelines in place at the time of submission of individual Bank Site documents.  
This also applies to additional phases or expansions to previously approved Bank Sites. 
 
14. Communications/Contacts: All notices and required  

      reports, except as otherwise noted in the 
MUMBI, shall be sent to each of the parties (via the Points of Contact) at their respective 
addresses, provided on page 31 and 32 (should a Point of Contact change, written notice 
providing the new Point of Contact shall be provided to the IRT Chair). 
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SECTION 2 - SEARS ISLAND BANK SITE: 
 
Objective 
 
The Sears Island bank site is composed of a large, uninhabited preservation area (500.8 
acres) (See Appendix C – Survey Map) making up the eastern and southern portions of the 918 
acre island. This bank site will provide mitigation credit for transportation related projects in the 
Penobscot Bay Coast Subsection Biophysical Region. This 500.8 acre site is preserved through a 
conservation easement with the Maine Coast Heritage Trust (MCHT).  
 
On the Survey Map (see survey plan in Appendix C) there is the designated Education and 
Maintenance Center Parcel. This subdivided parcel is dedicated for the use and development of 
an educational and maintenance facility for the island. This area, composed of 98 acres, is not 
currently considered part of this submission.  However, this site may be included in a future 
submission for inclusion under the umbrella bank once this area is built out and it is determined 
that there are important aquatic functions to be gained from a new Bank Site in this location . 
The Protected Property area adjacent to the Transportation Parcel shall have a higher ratio of 
mitigation credit due to potential future development on the Transportation Parcel.  Such 
development would likely lead to a degradation of aquatic functions on the Protected Property, 
particularly wildlife habitat functions.  There will be a 50:1 credit ratio for the first 50’ from the 
bank’s boundary with the Transportation Parcel and a 30:1 ratio for the area between 50’ and 
250’. This information is listed in Table 1 and delineated on the Survey Map, along with the area 
square footage and wetland credit calculation.  
 
The remaining 500.8 preservation acres, consisting of the land outside the Education and 
Maintenance Center Parcel, the Stetson Hill Road and unimproved gravel road footprint and the 
communication tower, will be immediately available for credit use upon the signing of this 
MUMBI. See wetland type; acreage; functions; proposed ratios; credit and cover type and 
proposed credit in Table 1. 
  
 
Wetland 
Type 

Acrea
ge 

Functions & Values Propose
d 
Credit 
Ratio 

Credit 
Type 

Cover 
Type 

Propose
d Credit 
(acres) 

PFO 62 WH, GWD, SS, NR, 
AQ 

15:1 Preservati
on 

HW 4.13  

PEM  2 WH, GWD, SS, AQ 15:1 Preservati
on 

OF 0.13 

PSS 56 WH, GWD, SS, NR, 
AQ 

15:1 Preservati
on 

SW 3.7 

Intertidal  6 WH, AQ, SH 15:1 Preservati
on 

SM/IF 0.43 
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Upland 315 WH, GWD, SS 15:1 Preservati
on 

HW/M
X 

21.0 

Upland  12 WH, GWD, SS 50:1 Preservati
on 

HW/M
X 

0.24 

Upland 47.8 WH, GWD, SS 30:1 Preservati
on 

HW/M
X 

1.59 

TOTAL
S 

500.8     31.22 

 
Table 1: Wetland Type, Acreage, Functions, Proposed Credit Ratios, Credit Type, Cover Type 
and Credits Available 
 
Key: Wetland Type: PFO – Palustrine Forested Wetland; PEM – Palustrine Emergent Wetland; 
PSS – Palustrine Scrub Shrub;  
Key: Functions & Values: groundwater discharge (GWD); floodflow alteration (FF); fish & 
shellfish habitat (SH); sediment toxicant retention (STR); nutrient removal (NR); production 
export (PE); sediment/shoreline stabilization (SS); wildlife habitat (WH); recreation (R); 
education/scientific value (ESV); uniqueness/heritage (UH); and visual quality/aesthetics (AQ). 
 
Key: Cover Type: HW – Hardwood; OF – Open field; SW – Scrub wetland; SM – Salt marsh;  
IF – Intertidal flats; MX – Mixed wood.  
 
The variety of wetland types and functions with the intermixing of forested wetlands and uplands 
abutting coastal wetland types provides a unique habitat richness. In addition, the Protected 
Property has 6 acres of intertidal and salt marsh areas consisting of hard and soft substrate areas 
supporting 29 species of marine fauna, while soft substrate areas support 114 species, including 
mollusks, bivalves, and marine worms.  Although not part of the bank site, the abutting subtidal 
areas along this shoreline are colonized primarily by mussel beds and red algae, with occasional 
occurrences of kelp and sea urchins. A baseline report developed by Maine Coast Heritage Trust 
in 2009 for the 598.8 acre preservation area (which includes the proposed 500.8 acre Bank Site) 
is included in Appendix D.   
 
Site Selection 
 
Local and Regional Context 
 
Mitigation bank sites are ideally selected based upon the needs identified in a watershed 
assessment.  In the State of Maine there has been only two watershed plans developed for major 
drainages, that being the Sunday River and the Casco Bay Estuary. All other drainage studies 
have concentrated on small urban impaired tributaries in larger watersheds in southwestern 
Maine. Given the lack of an available watershed plan for the Penobscot River, the department 
has reached out to federal and state resource agencies to identify watershed needs based upon 
local land use practices, field observations and local knowledge.  
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One project in particular, the Penobscot River Restoration Project, is underway that will 
contribute to the restoration of 11 species of sea-run fish to the watershed. This unprecedented 
collaboration between hydropower companies, the Penobscot Indian Nation, six conservation 
groups, and state and federal agencies are working together to revive not only native fisheries but 
social, cultural and economic traditions of New England’s second largest river. This effort is on-
going and will likely foster additional watershed-based studies and initiatives to restore, enhance, 
and preserve fragile and high value ecosystems like Sears Island in the Penobscot River 
watershed.   
 

The importance of Sears Island in regards to the Lower Penobscot River Watershed includes a 
number of natural resource elements that are quickly disappearing with the advent of rapid land 
speculation and development in the Penobscot Bay Coast Subsection.  These resources include 
undeveloped marine and freshwater shoreline, coastal habitat connectivity and public access to 
the bay.  Penobscot Bay is aptly named “The Jewel of the Maine Coast”. The region provides 
exemplary four-season outdoor recreation to visitors and residents making it an extremely 
popular destination for all age groups. With this popularity comes the increase of human 
development pressures on all the coastal towns around the Bay. This situation was highlighted in 
a 2005 report by the U.S. Forest Service that found the lower Penobscot River region was the 
most threatened by development in the eastern U.S., with over 300,000 acres of privately owned 
forest predicted to be converted to residential housing in the next 25 years, more than any other 
watershed in the study. This study did not specifically target coastal property where development 
pressures far exceed that of inland areas making the uninhabited Sears Island a rare and unique 
natural resource in the watershed. Sears Island is the largest undeveloped island on the east coast 
of the continental United States is, in itself, remarkable. The ecological functions that this island 
contributes to the watershed are vast given it’s location at the mouth of the Penobscot River.  

 
Sears Island’s regional context (upper Penobscot Bay) is an area characterized by a varied 
shoreline that includes rocky shores, cobble beaches, headlands, broad mudflats and small 
pockets of salt marsh. This variety is represented in total on the Sears Island shoreline, where 
steep escarpments dominate along the exposed southern tip and mid-section of the island, 
grading to increasingly broad flats with associated salt marsh in the protected coves to the north. 
This pattern is characteristic of peninsulas and islands in the upper bay, the nearest example of 
which is Cape Jellison, located less than one mile to the east. Mainland areas that appear to 
provide a similar range of wildlife habitat types, as indicated by geographic location, soils, 
topography, land cover and other regional data, include Verona Island, Bowden Point in the 
Town of Prospect, the Castine peninsula and Cape Rosier. Sears Island may differ from these 
areas not so much in its wildlife species richness or assemblage of natural communities as in its 
lack of human inhabitants at the present time. Because Sears Island is essentially undeveloped, 
the relative abundance of terrestrial wildlife is greater than that found in other coastal areas with 
more development. The similarity of plant and wildlife communities on Sears Island to those of 
nearby mainland areas is due to its historical connection to the mainland (by way of a sand bar 
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prior to the 1989 construction of a 2-lane road and adjacent area for a potential future rail line), 
geographic location and similar land use, including a long history of agriculture and logging. 
 
Regional wildlife data indicates that many areas in Penobscot Bay support concentrations of 
wildlife that require marine and estuarine habitat (Fefer and Schettig 1980). Most of the waters 
adjacent to Sears Island were rated as Class B wildlife concentration areas (of regional 
significance) by MDIF&W (Woodard et al. 1987). Stockton Harbor is rated as a Class A 
(national significance) wildlife area by MDIF&W. Regionally, fifty percent of the designated 
shoreline habitats in Penobscot Bay are rated Class A or Class B by MDIF&W. Inner Stockton 
Harbor is the closest of 71 shorebird feeding and roosting areas identified in the Penobscot Bay 
region (Woodard et al. 1987). Maps included in Fefer and Schettig (1980) identified tidal flats 
for waterfowl in the upper reaches of Stockton Harbor and Long Cove as well as along the Sears 
Island causeway.  
 
The Penobscot River Watershed drains nearly one-quarter of the State of Maine (23,180 km2). 
The River’s estuary stretches 40 km, from the fall line at present-day Bangor, to Penobscot Bay. 
Within the region, shorelands are at greatest risk of development due to ready access and high 
amenity values. In the June 2010 edition of DownEast magazine the real estate section advertised 
62 coastal properties or land in the towns adjacent to Penobscot Bay. This region hosted 45% of 
the real estate listings in the magazine. Over the past 5 years in Camden and Rockport, on the 
western side of Penobscot Bay, these towns have issued 386 new housing starts in a 43 square 
mile area. Of these, 10% were designated as seasonal structures. With this active and on-going  
development in this region, the preservation of two thirds of Sears Island is a land stewardship 
opportunity of great importance to the watershed and eco-region with the advent of quickly 
diminishing coastal habitats around Penobscot Bay.   
 
Contribution to Biodiversity 
 
A site evaluation reveals a variety and interspersion of habitat types related directly to 
biodiversity at the ecosystem and community levels. For this evaluation, “habitats” are 
considered equivalent to broadly-defined “communities” that include an assemblage of 
interacting plants and animals and their common environment. Ecosystems are, in turn, groups of 
communities and their environment, held together by physical and biotic connections. An 
example of an ecosystem under this definition is the Intertidal River Ecosystem, which may 
include a variety of communities such as freshwater tidal marsh, brackish tidal marsh, high salt 
marsh, low salt marsh and subtidal estuary.  
 
One community that is known to occur on the Sears Island Site and is classified as less common 
by the Maine Natural Areas Program (MNAP) is the island’s vernal pools.  
 
Vernal pools, as defined by MNAP, are classified as SU (possibly in peril in Maine but status 
uncertain). Sites on Sears Island that meet MNAP vernal pool definitions include naturally 
occurring and human intervention sites from past land use practices. All of the amphibian species 
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known to breed on Sears Island, including those that require vernal pool habitat, are described as 
common to abundant and widely distributed in Maine (Hunter et al. 1992). Concern for vernal 
pools in Maine stems from their vulnerability to local eradication coupled with their importance 
to a unique assemblage of species (MDIFW 1993). The intense development pressures on the 
coastal habitats in the Penobscot River watershed make the protection of existing vernal pools 
and associated upland forest habitat on the island a preservation priority.   
 
The occurrence of state and federally-listed species adds to the overall diversity of wildlife and 
plant species on Sears Island. The study area does not contain Federal Critical Habitat or state 
Essential Habitat for endangered species. The state-listed eastern ribbon snake (Special Concern) 
was documented on Sears Island in 1977. Sears Island is in the range of the Gulf of Maine 
Distinct Population Segment of endangered Atlantic salmon, as designated by NOAA and 
USFWS; Atlantic salmon occur in marine waters around Sears Island but not in streams on the 
island.  The coastal waters around Sears Island are also in the known range for the endangered 
short-nosed sturgeon. There is an existing, but abandoned, bald eagle nest in the SE quadrant; 
bald eagles and their nests are protected under the Bald & Golden Eagle Protection Act.  
Additional residents such as the southern bog lemming and rare sedge species contribute to local 
biodiversity. The importance of the contribution made by these resident species to the larger 
scale of biodiversity is directly relational to rare sightings of these species elsewhere in the 
Penobscot Bay Coast Subsection. 
 
Habitat Assessment Summary  
 
Sears Island and Kidder Point, which serves as the island’s access to the mainland, have a long 
history of intensive land use. While there is little to no human activity now versus in the past, the 
former owners harvested mature timber and practiced active agricultural farming, including 
livestock, row crops, apple orchards and haying. Since farming was abandoned in the 1930’s, 
forests have reclaimed many of the old fields. Currently, forest, scrub-shrub (both upland and 
wetland), and meadow predominate on the island. Coastal wetland, rocky shore, mixed flats and 
deepwater habitat are located around the island’s perimeter. Eelgrass beds have been mapped 
along the island’s west shore and have been observed along the eastern shore although not 
mapped.  
 
Sears Island is currently an early successional community with second growth forest, forested 
and scrub-shrub wetlands and coastal marine communities. The island provides terrestrial habitat 
for a variety of birds, mammals, reptiles and amphibians. The Sears Island shoreline, the 
causeway area, Long Cove and Stockton Harbor are identified as important coastal wildlife areas 
by state resource agencies. In a number of studies conducted on the island during the early 
1990’s the greatest concentration of coastal wildlife were observed in the coves and undisturbed 
wetland areas around the causeway and inner Stockton Harbor.  
 
The island’s habitats and wildlife values are characteristic of the second-growth forests, 
abandoned farmland and protected coastal waters found in the upper Penobscot Bay region. 
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Current ecosystem and community diversity reflect the island’s long history of agriculture and 
forestry. The abundance and diversity of wildlife species reflects the varied communities of the 
study area. The island’s proximity and connection to the mainland results in a wildlife 
community similar to that which would be expected in similar mainland habitats in this part of 
Maine’s coast, although terrestrial wildlife abundance is greater than in coastal areas that are 
more developed. Sears Island appears to differ from other areas in the upper bay not so much in 
richness or habitat types and wildlife species as in lack of human habitation. The preservation of 
two thirds of the island will ensure these habitats and species will continue to thrive as more 
human development encroaches and landscape/habitat fragmentation dominates the upper 
Penobscot Bay region. Undoubtedly, this site will become more valuable as human settlement 
patterns continue to rapidly populate the coastal areas in and around Penobscot Bay.  
 
Site Selection Criteria  
 
The umbrella bank site selection criteria are rated based upon how well the proposed site meets 
the listed criteria. The Sears Island site successfully meets the majority of these selection criteria. 
See Table 2 - Site Selection Criteria below.  
 
TABLE 2:              Site Selection Criteria                                                             Evaluation Results 

Mitigation site has excellent potential for wetland restoration, 
enhancement, and/or creation. 

 

The site is made up of upland and wetland preservation only so does 
not meet this criterion 

For preservation parcels, the site is under threat from degradation 
in the next 20 years and contains both aquatic resources and 
healthy upland buffers. 

 

Prior to MaineDOT acquisition, the future use of  the island was 
considered for a nuclear power plant, coal fire plant, a vacation resort 
and a residential subdivision. There is intense development pressure on 
lands abutting Penobscot Bay. 
  

Project replaces or protects those wetland types lost in the 
biophysical region. 

 

The variety of wetland and upland types on the island provide 
excellent resource match for likely impacts in the Penobscot 
Biophysical Region.  

Mitigation parcel is connected to or in close proximity to 
protected lands held by a stewardship organization in the interest 
of maintaining and preserving habitat connectivity. 

 

This site is not connected to other protected lands because it is an 
island.  The criterion is not applicable in this situation. 
 
 

Mitigation site is in a Maine Beginning with Habitat (BwH) 
Focus Area or State Wildlife Action Plan (SWAP) Focus Area, 
has high or unique natural resource value, and/or protects a 
drinking water supply. 
 

Sears Island is the largest uninhabited island on the east coast of the 
United States. The MNAP designated dune grassland on the north end 
of the island is considered an imperiled natural community. The island 
is not mapped in a BwH or SWAP focus area.   

Site supports regional conservation initiatives, including 
priorities of NGO's and local land trusts. 
 

MCHT holds a CE on the protected property. The NGO - Friends of 
Sears Island (FOSI) has conducted a biological assessment of the 
protected property documenting natural resource communities. They 
are actively working on trail maintenance and policing public 
access/use.  

Mitigation site is feasible regarding ease of acquisition, 
construction, cost, achieving success, and meeting regulatory 
bank requirements. 
 

The site selection work has been completed. With the deposit of this 
site in the MUMBI the bank deposit requirements will be met. On-
going site maintenance and management will continue with help from 
MCHT, FOSI and the MaineDOT.  

Site provides a wide selection of wetland types and related 
functions and values, including habitat diversity. 
 

Yes. See Table 1 for details.  

Project has local support from municipalities, residents, and 
abutters. 
 

The CE and banking arrangement on the protected property was 
successfully negotiated and accomplished through a series of public 
outreach meetings and forums in Searsport.  
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Parcel will be protected with an easement and/or ownership and a 
long-term stewardship fund. 
 

Yes. See Long-Term Protection and Long-Term Management 
Sections.  
 

Site is ecologically sustainable – compatible with current and 
future adjacent land uses. 
 

The protected property is sustainable through state ownership and the 
CE with MCHT oversight. IRT approved buffers have been designated 
along the Transportation Parcel border.  

 
Baseline Information 
 
See complete baseline report developed by MCHT in Appendix D.  
 
 
Long-Term Protection 
 
The Sears Island site is held under a Conservation Easement with Maine Coast Heritage Trust. 
The Maine Department of Environmental Protection (MDEP) is named the third party enforcer. 
See Conservation Easement in Appendix E. See Long Term Management Section for details 
regarding management and long term sustainability of the resources. See Financial Assurance 
Section for funding mechanisms.   
 
 
Determination of Credits 
 
The Sponsor is proposing a deposit of 33.22 acres of preservation credit not including the 
Education & Maintenance Center Parcel, communication tower, the Stetson Hill Road and 
unimproved gravel road footprint (using the Corps recommended 15:1 ratio for preservation 
except as described above). 
See Table 1: Wetland Type, Acreage, Functions, Proposed Credit Ratios, Credit Type and 
Credits Available.  
  
 
Service Area 
 
The Sears Island site is located in the Penobscot Bay Coast Subsection defined in the Bailey 
Ecoregions Map (ECOMAP 1993). The credit from this site may be used for projects requiring 
mitigation in the Penobscot Bay Coast Subsection (See Appendix F for Ecoregion Map and 
location of the Penobscot Bay Coast Subsection).     
 
 
Credit Release Schedule 
 
The proposed schedule for credit release is: 
Preservation credit release: 
 

100 %  upon signing of this MUMBI by all signatories. 
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Schedule 
 
The Sears Island site is composed of entirely preservation credit with no 
engineering/construction/monitoring required. Therefore there is no work plan or schedule for 
this site.   
 
Mitigation Work Plan 
 
The Conservation Easement with MCHT on the Protected Property was signed and filed at the 
Waldo County Registry on January 22, 2009.  Because this site includes only preservation credit 
there is no formal work plan for completing preliminary engineering, construction or post-
construction monitoring.  
 
Performance Standards 
 
Because this site includes only preservation credit, no performance standards are identified. Site 
will be maintained according to the plan outlined in the Long Term Management Section and the 
MCHT Conservation Easement.  
 
Monitoring Plan 
 
Preservation credit will not be monitored but maintained under the Long Term Management 
Plan. See Long Term Management Section.  
 
Long Term Management 
 
Sponsor will be responsible for managing the preservation mitigation site on Sears Island until 
there is no longer a credit balance. There is a Conservation Easement held by the Maine Coast 
Heritage Trust (MCHT) which will take over future long term management for the entire parcel 
once credits are used. It is the general intent of this Conservation Easement to assure that the 
Protected Property will be retained forever in its substantially undeveloped, open and natural 
condition, consistent with the terms of this Conservation Easement and to prevent any use of the 
Protected Property that will impair or interfere with these conditions. The Sponsor and MCHT intend 
that this Conservation Easement will limit, in perpetuity, the uses of the Protected Property to 
activities which are compatible with these purposes and the protection of wetlands and aquatic 
resources, upland resources, wildlife habitat and preservation of its open space, natural values and its 
scenic character when viewed from the Public Vantage Points. The easement provides for the 
establishment of a Sears Island Management Advisory Council whose role is to establish land 
management and maintenance responsibilities and review proposed third party land use options and 
permit/deny such uses. These uses shall be compatible with the protection of wetlands and aquatic 
resources and upland resources associated with the bank site. Membership will consist of 
representatives from MCHT, Town of Searsport, Town of Stockton Springs, Maine Department of 
Environmental Protection, Maine Department of Conservation, Coastal Mountains Land Trust, 
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Friends of Sears Island and Maine DOT.  Refer to this Conservation Easement in Appendix E for 
specific uses, restrictions and reserved rights.  
 
MCHT determines the long-term stewardship and enforcement expenses of each easement 
transaction and secures the dedicated or operating funds to cover current and future expenses.  If 
funds are not secured at or before the completion of the transaction, the land trust has a plan to 
secure these funds and has a policy committing funds to this purpose.  Currently, MCHT 
maintains a pooled stewardship fund that, as of September 30, 2009, was valued at $11,305,000.  
This fund can be used for any stewardship expenses related to easements and fee properties, 
including staff salaries, management expenses, staff training, legal expenses such as drafting 
amendments, reviewing possible violations. In addition, MCHT has created a Legal Defense 
Fund that is in addition to and separate from our stewardship fund.  It is currently maintained at 
$250,000.  
 
The Sponsor’s management costs will be met with biennial Work Plan funding for the 
Environmental Office’s Mitigation Banking Program. Funding will be determined based on number 
of bank sites and their project phase and the number of new and/or proposed sites. Under the current 
Work Plan (2010-11) the ENV Office has secured $800,000 for statewide Mitigation Banking, 
$50,000 for mitigation site remediation and $40,000 for mitigation site property management.  
 
Contingency and Remedial Plans 
 
A contingency and remedial plan will not be required for the preservation credit bank deposit for 
Sears Island. The Conservation Easement held by MCHT provides for the control and removal of 
invasive species whether or not wetland function is impacted.  
 
Financial Assurances 
 
Sponsor has allocated $250,000 for FY 2010 – 2011 to cover all costs associated with 
maintaining and meeting the conditions of the Conservation Easement. This funding may be used 
for maintaining existing “Natural Area” uses, restrictions and reserved rights as defined in the 
easement. This will involve controlling structures, surface alterations, vegetation management, 
securing public access, maintaining marked boundaries, and any required procedures needed to 
comply with the conservation easement. Vegetation management may involve cutting and 
trimming, but not the removal of, dead and dying plants unless they pose a safety or disease 
hazard. Diseased plants or controlling invasive species shall include the removal and appropriate 
disposal of the vegetation. For additional information on funding uses see Conservation 
Easement; Natural Area Uses, Restrictions and Reserved Rights; pages 10-14.  
 
Allocation of transportation revenues is directed by the Maine Revised Statutes, The 
Appropriations Act, Maine Sensible Transportation Act of 2000, Federal Laws and Regulations 
and the Maine Legislature’s Transportation Committee. 23 M.R.S.A. @ 
1651 et seq governs the approved uses of Maine’s General Highway Fund, which includes the 
apportionment and expenditure of funds, “for the improvement, construction and maintenance of 
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highway and bridges” and for “administration of office and duties of the department.” The 
Environmental Office receives an annual allocation from this fund to administer and operate its 
programs which include wetland and stream banking, design, construction, monitoring, reporting 
and remediation. The Sponsor commits to maintaining an annual appropriation to address 
financial needs and assurances with respect to bank site development.  
 
Maintenance Provision 
 
Sponsor agrees to perform all necessary work in accordance with the provisions of the  
MUMBI and approved Site Specific Mitigation Plan/MUMBI Amendments, to establish and 
maintain the Sears Island preservation bank until credits have been exhausted or banking activity  
is voluntarily terminated with written notice by the Sponsor provided to the Corps and other 
members of  the IRT. After all the bank credits are used, the maintenance responsibility of the 
Protected Property will be decided by the members of the Sears Island Management Advisory 
Council. See Long Term Management for the roles and responsibilities of this Council. Long-
term (past 10 years) maintenance requirements will be determined on a site-specific basis and 
reviewed with the IRT for approval before implementation. However, any such activities shall be 
the responsibility of the Sponsor or another entity approved by the Sponsor as the Long-Term 
Steward. The Sponsor maintains an annual appropriation to provide a funding source (see 
Section IV D (1)) for any significant repairs necessitated by natural disasters or other 
catastrophic events as defined in paragraph E below that the Sponsor or another entity approved 
by the Sponsor as the Long-Term Steward, must address. 
  
Restricted Uses  
 
It is the intention of the Conservation Easement (CE) that the bank area be used as conservation 
land for low impact outdoor recreation, nature observation and study, and the uses and 
improvements within the area be limited to the extent necessary or appropriate to preserve its 
natural and undeveloped character including preserving its wildlife habitat and natural scenic  
values, as well as to buffer the shoreline and important conservation values of the property from  
the impacts of permitted development and uses within the property’s Education and Maintenance 
Center Area and from the transportation facilities that may be located on the excluded  
Transportation Parcel. Restrictions include: no structures, temporary or permanent, may be 
located or constructed on the bank property; no surface alterations on the bank parcel shall be 
permitted; specifically identified vegetation management will be allowed in coordination with 
IRT-approved plans. This will include no commercial activities, wind towers or 
geothermal resource development on the bank property. For detailed restrictive uses see 
Appendix E – Sears Island Conservation Easement pages 10-14.  
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APPENDIX A 
Credit Tracking Form 
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Umbrella Bank Credit Ledger 
 
 
 
 
Legend:  
 
TW = Total Withdrawn Credits  
BPC = Balance of  Potential Credits 

 
 
 

Date Bank 
Name 

Bank 
Status 

Bank 
Type 

Credits Acres Linear 
  Feet 

Permit 
   No. 

Credit  
Resource 
 Type 

Assessment 
   Method 

Release 
Project 
Name 

Impact 
Bio 
Region 

Impact 
Quantity 
Sq/Ft 

TW BPC Sponsor 
Name 
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APPENDIX B 
Re-evaluation Schedule 
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MUMBI Re-Evaluation Schedule:  
 

 
After the successful approval and deposit of the Sears Island site in the MUMBI, the IRT will 
determine if re-evaluation of the program is required. If at any time during this period the IRT 
believes a re-evaluation and possible modification of the MUMBI is needed, the IRT Chair will 
call a special meeting of the IRT to review and determine appropriateness and feasibility of 
possible modifications and implement as needed.   

 
It is recommended that the IRT meet to review and discuss the re-evaluation of the program, at a 
minimum, every five years.   
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APPENDIX C 
Sears Island Survey Map 
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APPENDIX D 
Sears Island Natural Resource Baseline Report 

                                                                 (Separate PDF) 
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APPENDIX E 
Sears Island Conservation Easement 

                                                                 (Separate PDF) 
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APPENDIX F 
Umbrella Bank Biophysical Region Map 
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