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Introduction

This In-Lieu Fee Program Instrument (Instrument) is provided by Georgia Land
Trust, Inc. (GLT or Sponsor) to be the framework for an In-Lieu Fee (GLT-ILF)
program that facilitates compensatory mitigation for unavoidable impacts to waters
of the United States in the Savannah District of the U.S. Army Corps of Engineers (the
Corps) by permit applicants under Section 404 and/or 401 of the Clean Water Act,
(33 U.S.C.§§ 1251, et seq.) and/or Section 10 of the Rivers and Harbors Act (33 U.S.C.
§ 403). On April 10, 2008, the Department of the Army and U.S. Environmental
Protection Agency issued regulations governing compensatory mitigation for
activities authorized by permits issued by the Department of the Army (DA permits),
published as a final rule under 33 C.F.R. parts 325 and 332, and 40 C.F.R. part 230,
subpart ], entitled “Compensatory Mitigation for Losses of Aquatic Resources” (the
“Rule”).

The Rule establishes the requirements for establishment and operation of ILF
programs, including significant revision of prior requirements in order to achieve
parity in the standards and performance between ILF mitigation plans and mitigation
banks. The standards for compensatory mitigation projects under the GLT-ILF
program will be equivalent to the standards on mitigation banks.

On August 22, 2011, the Regulatory Division of the Corps published “Guidelines to
Establish and Operate In-Lieu Fee Programs in Georgia,” with the stated intention of
being a “Standard Operating Procedure” for evaluation and approval of ILF programs
(the “Guidelines”).

In August, 2011, the Sponsor submitted a Draft Program Prospectus to determine its
consistency with the Rule and Guidelines, and the feasibility of a program. GLT
received comment on the substance of the Prospectus. To address comments, the
Prospectus has been revised and its substance is restated and resubmitted as a
component of this Instrument. In September 2012, GLT submitted a Draft Program
Instrument. GLT received comments from the Corps and has met with staff to discuss
the Instrument. Revisions and clarifications based on these comments were included
and resubmitted in May 2013. Another iteration of comments from the Corps was
received and comments have been addressed in this final Instrument. Itemized
responses to all comments received are included with the transmittal letter for this
Instrument.

The following Instrument is voluntarily submitted by GLT to establish and operate
the GLT-ILF in a manner that is mutually agreeable to GLT, the Corps, and the Inter-
Agency Review Team (IRT). This Instrument does not in any manner affect statutory
authorities and responsibilities of the signatory parties.
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Objectives

The objective of compensatory mitigation is to offset environmental losses resulting
from unavoidable impacts to waters of the United States authorized by DA permits,
thereby achieving “no net loss” of aquatic resource functions and values.

As defined in the Rule, an ILF program is “a program involving the restoration,
establishment, enhancement, and/or preservation of aquatic resources through
funds paid to a governmental or non-profit natural resources management entity to
satisfy compensatory mitigation requirements for DA permits.”

Where impacts to waters of the United States cannot practicably be avoided, the Rule
establishes a hierarchy for a permittee’s compensatory mitigation options. The
central option for mitigation is the purchase of mitigation bank credits from a Corps-
approved mitigation bank in the Primary Service Area where the permitted
unavoidable impact occurs.

Another option for mitigation is, in the discretion of the District Engineer ("DE"), the
payment of a mitigation compensation fee in-lieu of purchasing credits from a
mitigation bank. Georgia currently has an extensive commercial mitigation banking
system. However, there are watersheds and credit types that are underserved or in
low supply where the option for in lieu fee payments may be more likely. The GLT-
ILF program would generally be considered as a mitigation option in these
circumstances.

Goals

The core goal of the GLT-ILF is to provide a mitigation option for permittees, where
in the discretion of the DE it is determined to be a suitable option due, for example, to
lack of mitigation bank credits or where a large permitted impact exceeds the credits
available for the resource type(s) in that service area.

More specifically, the goals of the GLT-ILF include the following:

e Within the hierarchy of mitigation options and in the discretion of the DE,
provide a mitigation option to replace functions and services lost through
permitted impacts.

e Minimize the temporal loss of aquatic resource functions and services by
either ensuring allocation of funds within three full growing seasons after the
first advance credit is secured by a permittee (332.8(n)(4)), or through pro-
active or flexible determination within the discretion of the District Engineer
("DE"), in consultation with the Inter-Agency Review Team ("IRT"), to
purchase mitigation bank credits to provide a more contemporaneous
mitigation result for a permitted impact.

e Provide a level of accountability commensurate with mitigation banks as
specified in 33 CFR Part 332. Equivalent policies, worksheets, and mitigation
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planning will be used for the GLT-ILF as are used in the commercial mitigation
banking context.

e Achieve ecological success on a watershed basis by mitigation with aquatic
resource types and functions that are appropriate (e.g., as determined by
watershed planning tools, historic resource assessments, and functional
analysis consistent with the Rule, SOPs, and Corps Guidance) to the service
area and by integrating GLT-ILF Program projects with other conservation
goals and objectives, whenever possible.

e Provide a compensatory mitigation option for Corps Civil Works projects.

e Provide an option for resolution of enforcement cases regarding unauthorized
activities.

Establishment and Operation

The legal authority for the establishment of the GLT-ILF Program is found in the Rule.
The Rule states that ILF programs may be established "through funds apid to a
governmental or non-profit natural resources management entity to satisfy
compensatory mitigation requirements for DA permits.” 33 C.F.R. § 332.2. An ILF
sponsor may include a qualified land trust, defined as a 501(c)(3) tax-exempt
organizations with a mission that includes protection of aquatic resources, is
qualified to hold conservation easements in Georgia, has adopted the Land Trust
Alliance’s (LTA) “Standards and Practices,” accepts funds for ILF actions through
contract with the Corps, and provides management and monitoring.

GLT is a 501(c)(3) tax-exempt organization whose mission is the protection of land
for present and future generations, including protection of relatively-natural habitat
for fish, wildlife, or plants, or similar ecosystems, and the protection of open space
pursuant to clearly-delineated government conservation policies such as the Clean
Water Act and the Corps mitigation program. GLT is a qualified “holder” of
conservation easements in Georgia as defined in O.C.G.A. §§ 44-10-1, et seq. GLT
adopted the LTA’s Standards and Practices in 2005.

To finalize the GLT-ILF Program, GLT will enter into an agreement with the Corps
regarding acceptance, management, investment, and administration of GLT-ILF
Funds (Funds). The agreement will specify the accounting requirements, fiduciary
responsibilities, auditing timeline, and any other requirements as may be necessary
for mutually-agreeable management of the GLT-ILF. This will include a system for
tracking credit production and transactions, financial transactions, and the
establishment and maintenance of annual report ledgers and individual ledgers.

The GLT-ILF Account will be established at a financial institution that is a member of
the Federal Deposit Insurance Corporation. Although referred to with the word
“trust” occasionally, this Instrument shall not be deemed to establish or qualify as a
“trust” under state or federal law. The GLT-ILF Account will be used to deposit and
hold funds from permittees as mitigation for impacts from DA permits, and will be

In-Lieu Fee Program ( 1 Georgia Land Trust, Inc.
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used only for the selection, design, acquisition, implementation, and management of
in-lieu fee compensatory mitigation projects approved by the DE in consultation with
the IRT, and other related uses, including administrative fees of the Program
discussed below.

When the permittee pays DE-approved payments into the GLT-ILF Account, GLT
assumes legal responsibility for the funds and satisfying the mitigation requirements
of the permit for which fees have been accepted, the liability for which the Corps and
Sponsor agree shall be limited only to the funds in the GLT-ILF Account and shall not,
in any circumstance, exceed the total amount of those funds.

In order to ensure that funds collected for permitted impacts are directed toward
mitigation projects, the administrative cost of up to 8% will be assessed in addition
to the GLT-ILF credit cost. This fee amount and its permitted uses may be adjusted
from time to time in consultation with and as approved by the DE under the
streamlined modification review process (332.8(g)(2)), but specific expenditures of
the fee and any interest does not require specific approval by the DE. The fee will be
withdrawn from the deposited funds to provide administrative and programmatic
support which includes, but may not be limited to: staff time for carrying out program
responsibilities such as annual report preparation, initial site visits to investigate
potential projects, development of conceptual project plans for review, preliminary
discussions and negotiations with landowners, program-related meetings,
reasonable overhead, bookkeeping and reporting, and bank charges and other costs
of administrating the GLT-ILF Account.

The Corps will oversee the GLT-ILF Program with input from the IRT. Together with
the relevant statutory and regulatory rules and guidance, this Instrument serves as
the “umbrella” under which ILF mitigation projects will be individually proposed and
implemented. The DE will establish an IRT to review documentation for site-specific
project Mitigation Plans associated with the GLT-ILF. The DE, or the DE’s designated
representative, serves as Chair of the IRT. In cases where a GLT-ILF site-specific
projectis proposed to satisfy the requirements of another federal, tribal, state, or local
program, in addition to compensatory mitigation requirements of DA permits, it may
be appropriate for the other administering agency to serve as co-Chair of the IRT, as
specified in 33 C.F.R. § 332.8(b)(1).

The DE retains final authority for approval of site-specific project Mitigation Plans in
cases where GLT-ILF is used to satisfy compensatory mitigation requirements of DA
permits. The Corps approves the sufficiency and appropriate use of GLT-ILF funds
with a particular project site in compliance with the Clean Water Act (CWA) and
mitigation regulations.

The hierarchy promoted by the Rule has encouraged the development of mitigation
banks and facilitates the availability of bank credits in Primary Service Areas (PSAs).

In-Lieu Fee Program Georgia Land Trust, Inc.
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In accordance with 33 CFR 332.8(n)(4), GLT may request DE consider, as an option,
the allocation of funds to alternative mitigation, such as mitigation bank credit
purchases, if it is apparent that the frequency and accrual of payment into GLT-ILF
will not support the implementation of a full project within three full growing seasons
after the first advance credit is secured by a permittee in a given watershed. This
option may be in the public interest where, for example, there are relatively low
numbers of impacts in a watershed resulting in insufficient numbers of ILF payments
relative to the cost of full project implementation, but where bank credits are released
to an active mitigation bank in the watershed that provide appropriate mitigation for
the permitted impacts. Use of ILF funds for the purchase of mitigation bank credits
in those situations may prevent delay in securing mitigation by providing a more
simultaneous off-set for permitted impacts, thereby achieving no-net-loss more
successfully. The DE retains the authority over this decision under 332.8(n)(4).

Performance standards will be in accordance with the “Savannah District U.S. Army
Corps of Engineers, Draft Guidelines to Establish and Operate Mitigation Banks in
Georgia,” or most-current mitigation banking guidelines. Monitoring will be
consistent with Regulatory Guidance, such as Letter No. 08-03 “Minimum Monitoring
Requirements for Compensatory Mitigation Projects Involving the Restoration,
Establishment, and/or Enhancement of Aquatic Resources” as supplemented by any
district-specific requirements.

Permanent legal site protection for all GLT-ILF sites will be achieved in a manner
consistent with District guidelines and programmatic requirements whether through
restrictive covenants with optional conservation easements and/or government
ownership/protection, or as the guidelines may prescribe. GLT is a qualified “holder”
of conservation easements in Georgia as defined in 0.C.G.A. §§ 44-10-1, et seq. Other
qualified conservation easement holders may participate in the Program as the long-
term monitoring entity for the site protection instrument on a given Mitigation Site.

To the extent required under the Rule and by the DE with respect to a given mitigation
plan, financial assurances may be needed for the construction and performance
monitoring of GLT-ILF sites. Financial assurances will be required of project
proponents, and can include but are not limited to letters of credit, performance
bonds, and insurance. The GLT-ILF credit price includes funding for this purpose.
Financial assurances will vary depending upon the complexity of the project and
qualifications and experience of the site-specific project Partner, and will be
considered in the screening process described below.

Short-term financial assurances may include letters of credit, bonds, insurance, or
escrow accounts to the extent permitted by District guidance and SOP. Where
performance bonds, letters of credit, and insurance may be supported by Mitigation
Plan Partners, these financial assurances may be used by Partners to ensure financial
assurance under agreements between GLT and the Partners. Where letters of credit
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or performance bonds are used, allocation of adequate non-wasting funds will come
from ILF credit sales. The amount is selected to accommodate significant contingency
for construction because credit prices are informed by mitigation bank credit prices
on projects that require similar assurances. Actions such as suspension of credit
sales, termination, closure, use of adaptive management, and other default/closure
measures will be considered on a case by case basis by the DE in consultation with
the IRT. At all times, GLT's responsibility is to the provide mitigation for the
permitted impacts that actually occur.

Long-term site maintenance and stewardship requirements will be determined on a
case-by-case basis. Costs for these requirements will be determined in the same
manner as mitigation banks, for example with the use of Property Analysis Record
(PAR) software or similar approach as may be approved by the Corps. PAR,
developed by the Center for Natural Lands Management, is a computerized database
methodology that is used to help calculate the costs of land management for a
particular project. Such software may be utilized to prepare for the short and long-
term costs associated with management, as well as necessary administrative costs,
resulting in a full cost accounting for the maintenance of a Mitigation Site over time.

The source of long-term maintenance and stewardship funds will generally be from
the accumulation of advance credit sales before a project is implemented, but may
also include a roll-forward the short-term financial assurances in the case of escrow
funding or residual program funds from any under-budget project implementation
funding in the GLT-ILF. Long-term maintenance and stewardship responsibilities
may be transferred to other qualified entities through a Request for Proposal (RFP)
process or as set out in the Mitigation Plan. GLT may consider being the long-term
steward in situations where it is either the conservation easement holder or the
owner of a mitigation site, but will not hold easements on its own property. When
long-term stewardship responsibilities are transferred to GLT or other qualified
entity, transfer of the long-term management funds will be arranged for
disbursements from such funds/account to the long-term steward. The DE must be
given the option of being a signatory to any contract or other arrangement assigning
the rights and delegating the responsibilities to land stewardship entity.

The streamlined modification review process under 332.8(g)(2) may be used for
changes reflecting adaptive management of the program, credit releases, changes in
credit release, and credit release schedules, and changes that the district engineer
determines are not significant.

Need and Technical Feasibility

GLT-ILF is a mitigation option under the Rule. The DE will determine whether use of
the GLT-ILF by a permittee is acceptable. In general, the GLT-ILF will be a utilized
option where a service area is underserved by commercial mitigation banks. GLT-ILF
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may also be important where large impacts out-pace available mitigation bank credits
and abruptly create under-served situations in watersheds.

The commercial mitigation banking market in Georgia is robust and the focus on
banks in the mitigation hierarchy facilitates the development of banks to meet strong
market demands for credits.

The foremost area of need for the in lieu fee program, therefore, is in service areas
where there is currently a low number of year's supply of credits for streams or
wetlands relative to the historic needs and pending mitigation banks. This is because
the market is either not driving enough demand for credits to prompt bank creation,
or that the area is underserved by credits at the moment and a mitigation option is
needed in lieu of the bank at this point in time.

The second area of need for the in lieu fee program is in areas where large permitted
impacts will outpace bank credit availability even in a service area with a relatively-
ample supply. For example, demand for credits from large-scale permitted impacts
(military installation range projects, reservoir construction, and industrial
development sites) could exhaust available credits before the commercial mitigation
banking market recovers to meet demand.

In these situations, having a viable in lieu fee option that provides enhancement
and/or restoration of sites, selected using a watershed approach, may be a preferable
option to permittee-responsible mitigation. GLT-ILF will provide a mitigation option
in these watersheds for enhancement and restoration, utilizing GIS-based and
stakeholder-guided comprehensive planning, in service areas that are undersupplied
with mitigation bank credits.

The most current version of the Corps Standard Operating Procedure for
Compensatory Mitigation (SOP) will be used for determining required mitigation
credit for replacement of functional aquatic resource losses and gains.

Site-specific projects should be planned and designed to be self-sustaining and may
be in one of the following forms:

Restoration: Manipulation of the physical, chemical, or biological characteristics of a site with
the goal of returning natural/historic functions to a former or degraded aquatic resource.
Restoration is divided into two categories: re-establishment and rehabilitation. Re-
establishment generally results in a gain in aquatic resource area and functions.
Rehabilitation generally results in a gain in aquatic resource function, but does not result in a
gain in aquatic resource area.

Enhancement: Manipulation of the physical, chemical, or biological characteristics of an
aquatic resource to heighten, intensify, or improve a specific aquatic resource function(s).
Enhancement generally results in the gain of selected aquatic resource function(s), but may
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also lead to a decline in other aquatic resource function(s) and does not result in a gain in
aquatic resource area.

Establishment (Creation): Manipulation of the physical, chemical, or biological characteristics
present to develop an aquatic resource that did not previously exist at an upland site. Wetland
establishment may result in a gain in aquatic resource area and functions, though stream
establishment is generally not considered a viable mitigation option.

Preservation: Removal of a threat to, or preventing the decline of, aquatic resources by an
action in or near those aquatic resources. This may be accomplished through appropriate
legal and physical mechanisms. Preservation does not result in a gain of aquatic resource area
or functions, but generally prevents loss of highest priority aquatic resource areas or
functions.

In the GLT-ILF, site-specific projects that include restoration and/or enhancement
will be favored. Preservation-only projects will be considered as set out in the Rule.
Establishment projects are discouraged, but not prohibited. All Mitigation Plans
submitted must be consistent with the Rule.

GLT will consult with other non-profit environmental organizations, natural resource
agencies, governmental entities, environmental consultants, wetland and stream
scientists, and mitigation firms for partnering opportunities in order to promote
selection of GLT-ILF site-specific Mitigation Plans based on a collaborative watershed
analysis. See below for further discussion of stakeholder involvement.

Sponsor Qualifications

GLT is a 501(c)(3) non-profit organization whose mission is to protect land for
present and future generations. GLT is affiliated with Alabama Land Trust, Inc. and
the Chattowah Open Land Trust, Inc. and is partnered with Chattahoochee Valley
Land Trust, Inc, and Lula Lake Land Trust. Their staff includes registered foresters,
an aquatic biologist and resource specialist, attorneys, land managers, GIS
technicians, and finance and administrative support. GLT and its affiliates hold long-
term conservation stewardship funds for perpetual monitoring and enforcement of
conservation easements, ongoing stewardship and management of owned property,
and consultation with private landowners and protected lands.

GLT is the long-term site protection instrument holder for numerous mitigation sites
in Georgia: Patriot's Pride Mitigation Bank (MB), Yam Grandy MB, AA Shaw MB,
Ogeechee River Mitigation Bank, Old Thorn Pond MB, Margin Bay MB, Hogansville
MB, Wehadkee Creek MB, Yazoo MB, Kolomoki Phase 1, and the Marshlands MBs. GLT
is the named beneficiary of financial assurances on Margin Bay MB, Patriots Pride MB,
Yam Grandy MB, and AA Shaw MB. GLT is sponsoring the Elbow Swamp MB.

GLT works under a cooperative agreement with the U.S. Army implementing the
Army Compatible Use Buffer Program at Fort Stewart/HAAF (ACUB FSGA). In
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addition to stewardship of conservation easements in this program, GLT manages
land owned for habitat restoration, wetland restoration and preservation, timber
production, and buffering encroachment.

GLT’s land management experience includes native grass restoration, mechanical site
preparation, prescribed fire, tree planting, thinning, and harvest. In addition, GLT has
helped in the construction of over 23 miles of trails with the Lula Lake Land Trust,
together managing over 38 miles of trails in northwest Georgia. This work has
included construction of numerous trailhead amenities, three bridges with at least 40
foot spans, and the upkeep of trail conditions for hiking, biking, and equestrian
recreation.

GLT has partnered with many other environmental organizations and government
entities to achieve land conservation and land stewardship goals including: Georgia
Department of Natural Resources (GADNR), Southern Off-Road Bicycle Association
(SORBA), the Lyndhurst Foundation, Walker County, Natural Resources Conservation
Service (NRCS), Georgia Forestry Commission (GFC), Liberty County, the Nature
Conservancy and Chattahoochee Valley Land Trust, Ogeechee Riverkeeper, the
Conservation Fund, Southern Environmental Law Center, Ft. Stewart, and the
Longleaf Alliance.

GLT and the site-specific mitigation Partners will be responsible for the initial
screening of the qualifications of proposed mitigation project teams and providing
recommendations for credit release schedules and financial assurances for review
and approval by the Corps and IRT. Screening will be consistent with the Rule and
the most-current mitigation banking guidelines. The Corps will provide oversight to
the GLT-ILF program with input from the IRT. The DE will establish an IRT to review
documentation for site-specific project Mitigation Plans associated with the GLT-ILF.
The DE, in consultation with the IRT, will have final approval authority regarding
project partners and mitigation plans.

Service Area

Aservice areais a designated geographic area (e.g., a watershed, multiple watersheds,
an ecoregion, and/or a physiographic province) for which a permittee may secure
mitigation credits for permitted impacts that occur within that same region, where
appropriate credit is available for such purposes (type and kind, per the SOP).

GLT-ILF's Service Area is the State of Georgia. Specifically, the service areas defined
in the Corps' "Draft Guidelines to Establish and Operate Mitigation Banks in Georgia”,
dated 14 January 2011, or as may be revised by the Corps from time to time. The 17
current Service Areas are displayed on Figure 1.
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Figure 1 - Overview of Primary Service Areas
in the State of Georgia
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The DE has determined presently-underserved service areas based on five year
trends and available credits by SOP-based resource type. These service areas and
resources types have been allocated advanced credits by the DE in anticipation of the
program's near-term role in providing mitigation for permittees in those service
areas. The GLT-ILF as currently proposed does not include credits for tidally-
influenced or salt marsh mitigation.

GLT-ILF funds will be used on Mitigation Projects within the same service area as the
DA permitted impact that required the funds, except in the discretion of the Corps.
For example, small amounts may be pooled across service areas in the discretion of
the DE to provide in kind mitigation.

The need for GLT-ILF credits as a mitigation option in each watershed may shift over
time depending on the size and frequency of permitted impacts and permitted
mitigation bank credit releases. Allocation of future advanced credits may be
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anticipated on periodic reviews of the program by the DE, IRT, and GLT, and/or
facilitated through the streamline review process under 332.(g)(2).
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Accounting Procedures

GLT will establish and maintain a system for tracking the production of credits, credit
transactions, and financial transactions between GLT and permittees. Credit
production, credit transactions, and financial transactions must be tracked on a
programmatic basis (i.e., the number of available credits for the entire program by
service area) and separately for each individual project.

GLT will establish and maintain an annual report ledger that tracks the production of
released credits for GLT-ILF Program and for each individual in-lieu fee project.
Reporting requirements for the annual report ledger is included as "Description of
GLT-ILF Program Trust Account".

On the income side, GLT will track the fees and all other income received, the source
of the income (i.e., permitted impact, penalty fee, etc.), and any interest earned by the
program account. The ledgers will also include a list of all the permits for which in-
lieu fee program funds were accepted, including the appropriate permit number, the
service area in which the specific authorized impacts are located, the amount
(acreage or linear feet) of authorized impacts, the aquatic resource type impacted
(stream or wetland), the amount of compensatory mitigation required, the amount
paid to the in-lieu fee program for each of the authorized impacts, and the date the
funds were received from the permittee.

GLT will establish and maintain a report ledger for GLT-ILF Program that will track
all program disbursements/expenditures and the nature of the disbursement (i.e.,
costs of land acquisition, planning, construction, monitoring, maintenance,
contingencies, adaptive management, and administration). GLT may also track funds
obligated or committed, but not yet disbursed.

The ledger will also include, for each project, the permit numbers for which the
project is being used to offset compensatory mitigation requirements, the service
area in which the project is located, the amount of compensation being provided by
method (i.e., restoration, establishment, enhancement, or preservation), the aquatic
resource type(s) represented (stream or wetland), the amount of compensatory
mitigation being provided (acres and/or linear feet), and the number of credits
certified by the IRT.

The annual report ledger will also include a balance of advanced and released credits
at the end of the report period for each service area.

GLT will accept fees as temporarily restricted assets for the sole use of compensatory

mitigation obligations and uses under this Instrument, until expended or allocated
consistent with the terms of this Instrument.

In-Lieu Fee Program
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Provision Stating Legal Responsibility to Provide Compensatory
Mitigation

Upon accepting payment from a permit applicant or permittee, GLT assumes the
responsibility for satisfying the mitigation requirements of the Corps permit for
which fees have been accepted (i.e. the implementation, performance, and long-term
management of the compensatory Mitigation Project(s) approved under the Final
Program Instrument and subsequent mitigation plans).

The transfer of liability is established by: (i) the approval of the Final Program
Instrument; (ii) approval by the Corps for a permittee or other party to use the
Program as a compensatory mitigation method, including the amount of Credits
required for a particular permitted impact; (iii) receipt and approval by the DE of a
credit sale form/letter/certificate that is signed and dated by GLT and the permittee;
(iv) the transfer of fees from the permittee or other party to GLT; and (v) GLT’s
acceptance of said fees.

When the permittee pays DE-approved payments into the GLT-ILF Account, GLT
assumes responsibility for the funds and satisfying the mitigation requirements of the
permit for which fees have been accepted, the liability for which the Corps and
Sponsor agree shall be limited only to those funds in the GLT-ILF Account and shall
not, in any circumstance, exceed the amount of those funds.
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Default and Closure Provision

Default

Should the DE determine that Sponsor is in material default of any provision of this
Instrument, or an approved mitigation plan, the DE may take appropriate action to
achieve compliance with the terms of the Instrument and all approved mitigation
plans. Such actions may include, but are not limited to, suspending credit sales,
adaptive management, decreasing available credits, directing funds to alternate
locations, using financial assurances, taking enforcement actions, or terminating the
Instrument.

Any delay or failure of GLT to comply with the terms of this agreement will not
constitute a default and to the extent that such delay or failure is primarily caused by
any force majeure or other condition beyond GLT's reasonable control and
significantly adversely affects its ability to perform its obligations hereunder.
Sponsor will give written notice to the DE and IRT if the performance of any of its in-
lieu fee projects is affected by any such event.

Either party to this Instrument may terminate with ninety (90) days of written
notification to the other party. The Corps itself cannot accept directly, retain, or draw
upon the funds in the event of default. The Corps may direct GLT to use funds to
secure credits from another source or entity willing to undertake the compensation
activity.

GLT-ILF Project Closure

At the end of the monitoring period and approval of the long-term stewardship
contract, or upon sale of the last credit, whichever is later, the Corps will issue written
notice to GLT.

GLT may request that part of or an entire GLT-ILF project be closed early, and that
the associated credits anticipated be forfeited, if it is determined that the
performance standards are unattainable or it is otherwise in GLT’s interest. The Corps
will decide whether to grant such requests. In the case that credits were debited or
transferred prior to the early closure, GLT will be responsible for fulfilling all related
obligations consistent with this Instrument.

In-Lieu Fee Program
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Reporting Protocols
GLT must report to the DE and the IRT the following information:
1. Monitoring reports, on a schedule and for a period as defined by project
specific mitigation plan(s).
2. Credit transaction notifications.
3. Anannual program report summarizing activity from the program account
(financial and credit accounting) as detailed below.
4. An annual financial assurances and long-term management funding report
as detailed below.

Monitoring reports

Monitoring is required of all compensatory mitigation projects to determine if the
project is meeting its performance standards and if additional measures are
necessary to ensure that the compensatory mitigation project is accomplishing its
objectives. If GLT fails to submit reports annually by June 30 (or as may be required
by the Corps' SOP), the Corps may take appropriate compliance actions described in
“Default and Closure Procedures”.

Project-specific mitigation plans will detail the parameters to be monitored, the
length of the monitoring period, the dates that the reports must be submitted (e.g.,
first of each month), the party responsible for conducting the monitoring, the
frequency for submitting monitoring reports to GLT, and the party responsible for
submitting those monitoring reports to GLT. The level of detail and substance of the
reports must be commensurate with the scale and scope of the compensatory
mitigation project.

The Corps is required to provide monitoring reports to interested federal, tribal,
state, and local resource agencies, and the public, upon request.

Credit Transaction Notification

"Provision Stating Legal Responsibility to Provide Compensatory Mitigation"
establishes the terms by which the legal responsibility for compensation
requirements is transferred from the permittee to GLT. These terms require GLT to
submit a credit sale form/letter/certificate to the Corps. The document must be
signed by GLT and the permittee and dated. The credit transaction
form/letter/certificate must include the permit number(s) for which GLT is accepting
fees, the number of credits being purchased, and resource type(s) (e.g., wetland,
stream) of credits being purchased.

GLT will submit documentation of credit sales to the Corps. Documentation will be a
form, letter, or other certificate, signed by GLT, and submitted within ten (10) days of
receipt of a fee from a permittee. The documentation will include permittee
number(s), number of credits, and the resource type. Copies of credit transaction
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documentation will be retained by GLT and the Corps for administrative and
accounting records.

Annual Program Report

GLT must submit an annual ledger report to the DE and the IRT. The report must be
made available to the public upon request. The annual program report must be
submitted no later than March 31, or the following business day if that date falls on a
federal/state holiday or weekend. The annual report must include the following
information:

Program account (financial) reporting:
e All income received and interest earned by the GLT-ILF Account for Program
and by service area.
e A list of all permits for which in-lieu fee program funds were accepted by
service area, including:
o The Corps permit number (and/or the state permit number)
The service area in which the authorized impacts are located
The amount of authorized impacts
The amount of required compensatory mitigation
The amount paid to the in-lieu fee program
o The date the funds were received from the permittee
e Adescription of GLT-ILF program expenditures/disbursements from the GLT-
ILF Account (i.e., the costs of land acquisition, planning, construction,
monitoring, maintenance, contingencies, adaptive management, and
administration) for the program and by service area.

©)
©)
©)
©)

Ledger (credit) reporting:

e The balance of credits at the end of the report period for the program and by
service area.

e The permitted impacts for each resource type.

e All additions and subtractions of credit.

e Other changes in credit availability (e.g., additional credits released, credit
sales suspended).

e This annual reporting will be available to the public and the IRT on the
Regulatory In-lieu fee and Bank Information Tracking System (RIBITS).
Mitigation Plans will address this information as well.

Financial assurances and long-term management funding report
GLT must submit an annual report on financial assurances and long-term
management to the DE and the IRT.

GLT is required to give the Corps at least sixty (60) days advance notice if required
financial assurances will be terminated or revoked. In addition, the financial
assurance instrument must be written in such a way that it is the obligation of the
bonding company or financial institution to provide the Corps notice. Inclusion of a
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summary of any changes to the financial assurances in the reporting year does not
alter this separate obligation.

The financial assurances and long-term management funding report must include:

e Beginning and ending balances of the individual project accounts providing
funds for financial assurance and long-term management.

e Deposits into and any withdrawals for individual project providing funds for
financial assurance and long-term management.

e Information on the amount of required financial assurances and the status of
those assurances, including their potential expiration for each individual
project.
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Compensation Planning Framework

GLT-ILF is proposed as a state-wide program; therefore general language is used for
each required item in the Compensation Planning Framework of this Instrument. All
site-specific Mitigation Plans must be supported by, and consistent with, the
Compensation Planning Framework of this Instrument. Specific details of service
area, threats to aquatic resources, analysis of historic aquatic resource loss, analysis
of current aquatic resource conditions, and aquatic resource goals and objectives will
be required for any site-specific Mitigation Plans submitted under the GLT-ILF
Program.

Geographic Service Area

The Proposed Service Area for the GLT-ILF program is the State of Georgia, which will
is based on the mitigation service areas delineated within the Corps’ "Draft Guidelines
to Establish and Operate Mitigation Banks in Georgia" dated 14 January 2011. In
Georgia, the 17 Primary Service Areas (PSA) are displayed on Figure 1. Service areas
will be consistent with District Guidelines and SOPs as they may be revised from time
to time. Site selection will be refined based on GIS-based conservation programs,
stakeholder input, regulatory or resource agency classification, and the direction of
the IRT. GLT-ILF funds will be used on Mitigation Projects within the same PSA
watershed as the DA permitted impact that required the funds, except in the
discretion of the Corps.

Threats to Aquatic Resources

Georgia’s growing population and the distribution of that population is the primary
force threatening aquatic resources. Georgia’s population has been projected to
increase from its 2000 level of 8.2 million to 15 million by 2030. This near-doubling
drives demand for water withdrawals and impoundment, wastewater point demand,
and non-point stresses on aquatic resource functions and values. Increased
population drives demand for agricultural productivity, industrial and commercial
development and associated discharges, waste assimilation, impoundment and
power production, impoundment for water-based recreation, and reservoir
impoundment for domestic water uses. Competing regulatory demands for habitat
and species maintenance are weighed in the balance.

The distribution of population creates differing impacts on regionally-divergent
natural allocations of water resources. In general, 3% of Georgia’s population lives
above the fall line, where there is relatively little surface and ground water, but some
60,000 acres of irrigated agricultural land, while % of Georgia’s population lives
below the fall line where there is much more surface and ground water, but nearly
2,000,000 acres of irrigated agricultural land. Furthermore, coastal and in-land areas
have differing resources stresses, where coastal groundwater concerns center
around stabilization of aquifers from saltwater intrusion. Stream baseflow levels are
a central concern regarding withdrawals in-land. Water planning regions have been
developed to provide guidance on these issues.
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The Comprehensive Wildlife Conservation Strategy (CWCS) for Georgia has been
developed to prioritize habitats and threats to habitats on an eco-region basis. Land
disturbing activities, impervious surfaces, agricultural and storm-water run-off, and
forest management are all critical elements in evaluating threats to aquatic resources
that are addressed in the Strategy. Discussion of these threats, information on
development trends, flood risk, water quality, and at-risk species should be
specifically addressed in any site-specific Mitigation Plans. Information will also be
provided on the justification for selecting the site-specific Mitigation Plan and how
the site offsets threats to aquatic resources in the watershed.

Analysis of Historic Aquatic Resource Loss

Historic aquatic resource loss should be addressed in each Mitigation Plan in a
manner that is consistent with the most recent version of the SOP. Specific
information on the historic aquatic resource loss (functions and values) will be
included in the justification for any site-specific Mitigation Plan and how the site fits
in light of historic aquatic resources in the watershed. This may be demonstrated
through land cover classification, population trends, and change in impervious
surface over time, classification of priority waters by other stakeholders, prior-
permitted resource impacts, conservation land location, and other metrics that may
assist the IRT in determining the adequacy of the GIS model for site selection or the
selected site itself.

Analysis of Current Aquatic Resource Conditions

Current aquatic resource conditions will be supported by the same information as is
provided to describe threats to aquatic resources. Each site-specific Mitigation Plan
must include discussion of current aquatic resource conditions in the watershed and
how the site selection is justified by the functions and values afforded by the site and
its Mitigation Plan.

Aquatic Resource Goals and Objectives

Any site-specific Mitigation Plan must provide information on the values being
restored, enhanced, established, and/or preserved, and should demonstrate
consistency with the Goals of GLT-ILF and providing functions and services to offset
permitted impacts.

Prioritization Strategy for Selecting and Implementing Compensatory
Mitigation Activities

The GLT-ILF Program will have a state-wide service area encompassing multiple
PSAs. Specific discussion of site selection will be included in any site-specific
Mitigation Plan.

All site-specific Mitigation Plans must be compliant with the Rule. In addition to being
consistent with the most-current SOP, all site-specific Mitigation Plans must contain
either perennial or a combination of perennial and intermittent streams and/or
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wetlands and buffers, except in the limited circumstances of establishment or certain
types of restoration.

The preference in the GLT-ILF Program will be for inclusion of both sides of any
stream within a Mitigation Site. However, if a site is adjacent to the main stem of a
tributary stream, then it may be considered for one side only. Subject to the approval
of the DE and IRT, funds may include payment for upland property, to the extent
permitted by SOP and guidance buffer limits, where the upland provides wildlife
corridors necessary for the ecological functioning of the aquatic resource and where
those resources are essential to maintain the ecological viability of the adjoining
aquatic resources.

Mitigation Plans will be selected using a competitive award approach based on
periodic requests for proposals of site specific mitigation plans by PSA. Prior to
submittal of a Mitigation Plan, a letter of intent or draft prospectus designed to
provide information for GLT, the DE, and the IRT is submitted to evaluate if a project
meets the eligibility requirements. Periodically, mitigation projects will be selected
for submission of a Mitigation Plan based on this competitive approach. Projects will
be evaluated using prioritization criteria and weighting.

GLT-ILF will promote use and development of GIS-based model or similar mitigation
management methodology siting models that take into account data relevant to a
watershed approach and provide a relative scoring of a proposed mitigation site.
These methodologies should provide objective, comprehensive, and consistent
approaches within each service area to the evaluation of a potential site. Examples of
such models, though not an exhaustive list, include the following:

1. The siting tool and stakeholder involvement of the The Nature Conservancy's
Etowah Mitigation Pilot Project
The Etowah Watershed, located in Northwest Georgia on the north side of the
Atlanta Metro Area, is one of the most biologically rich temperate river
systems in the world. Some of the fastest-growing counties in the United
States are in the Etowah, causing rapid development and water supply
pressure on the watershed. The Nature Conservancy and Environmental Law
Institute developed a stakeholder-driven watershed approach for prioritizing
future mitigation sites to maximize the conservation of ecosystem function
throughout the Etowah. The pilot project, which is intended to be replicable
in other similar watersheds, uses a straightforward analysis of existing
datasets to prioritize sites for Preservation or Restoration. Stakeholders
identified the key system functions and needs, which were subsequently used
to drive the analysis. Nutrient removal and the system’s ability to support a
diverse aquatic biota were identified as the key ecological functions for the
analysis. Increasing stormwater filtration, limiting development impacts on
biodiversity and restoring water quality were the top three needs identified.
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The Preservation analysis focuses on identifying areas that are currently in the
best ecological condition and are currently supporting system function and
would result in significant impacts if converted to other land uses. The
Restoration analysis identifies a set of sites with a low level of degradation
which, if restored, could support system function over the long term based on
surrounding current and future land use. Each analysis identified high priority
areas at the NHDPlus catchment level by equally weighting the proportion of
impervious surface, presence of dams, reservoirs, and impaired waters, width
of riparian buffers, size of forested areas, projected future development, and
distance from currently protected areas. The Preservation analysis also
included the total number of road crossings and diversity of aquatic species,
while the Restoration analysis included presence of secondary road
crossings. Given the impact of even low levels of impervious surface area to
the effectiveness of stream and wetland restoration projects, the Restoration
analysis included only catchments that contain less than 5% impervious
surfaces and greater than 50% forested cover. The results of the analyses are
the identification of high priority sites for Preservation or Restoration under
the mitigation framework that will improve the quantity, quality, and
functions of aquatic resources throughout the Etowah Watershed over the
long term. This information provides a screening tool for mitigation bankers
and the agencies tasked with approving mitigation credits to ensure that
future banks will meet the requirements of the 2008 Compensatory Mitigation
Rule.

The approach developed by the Etowah Pilot Mitigation Project was designed
to be replicable in other watersheds. The stakeholders in each watershed
should be convened to identify the key ecological functions and needs for
restoration. A similar analysis should be conducted to identify sites at the
catchment level based on a simple analysis of existing datasets that can
provide a reasonable watershed-level identification of sites where mitigation
bankers and stakeholders can be assured contributions to watershed function
will be maintained or restored under the mitigation framework. Site-level
assessment should still be a key step in Mitigation Plan approval, but for those
making investments in mitigation sites within a watershed, the existence of a
stakeholder-vetted, robust analysis of widely-available data sets can
significantly reduce risk and uncertainty in the site-approval process.

2. A siting model defining data layers with scaled or relative importance within
a service area. The importance of each layer may be gauged through
stakeholder input, technical assistance, research, existing conservation
programs and policies, direction of the IRT, among other sources. Data layers
to consider consolidating in the GIS watershed analysis tool could include:
existing stream and wetland features with large buffers, NWI wetland layers,
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USGS water layers, EPD-classified or otherwise classified impaired streams,
proximity to conservation lands, density of land cover types relevant to the
analysis (forested, open agricultural, impervious), existence and proximity of
"high priority habitat" or landscape features identified in the CWCS, and
locations of avoidance areas like airport zones, open water bodies, etc.

In addition, Mitigation Plan proposals will include evaluation of a proposed site
against the six factors in 332.3(d)(1) of Rule. The six factors in the Rule are to be
addressed within the weighted categories of the selection and implementation
prioritization factors. While certain overlap exists among the categories, the
following division of factors is meant to provide a consistent and transparent
evaluation methodology to determine the priority and likely success of proposed
Mitigation Plans:

Initial Review Criteria for Site Specific Mitigation Projects and RFP Review

The review criteria are part of a method for evaluating projects before presentation
to the IRT. It does not supplant or infringe on the DE and IRT approval authority or
structure of the Rule. Rather, it is meant to be an initial screening of projects for
suitability and comparison between projects for ranking and feedback purposes
between project proponents.

30% Watershed Context. Location of the proposed site as it relates to GIS
modeling of significant data layers described above. This factor can include the
following sub-factors: presence and proximity to CWCS features; size and location of
the compensatory mitigation site relative to hydrologic sources and other ecological
features; proximity to conservation lands; development trends and anticipated land
use patterns over a twenty year period; potential for chemical contamination of the
aquatic resources; contribution to water quality improvement within the watershed,
including proximity to 303(d)-listed or other impaired aquatic resources; ability to
combine the site with other conservation programs; and habitat status and trends,
TES species occurrences, or other foreseeable impacts of the proposed site on natural
resources of interest, all of which may be captured or supported by GIS modeling and
location scoring of the site.

20% Potential to provide restoration, enhancement, preservation, or creation
of aquatic resource(s) that will be conserved in perpetuity. This factor includes
examination of the following sub-factors: self-sustainability and likelihood of success;
credit-value of the site as determined using the formula and worksheets set forth in
the most current SOP; hydrological conditions, soil characteristics, and other physical
and chemical characteristics; functional lift on the site; the degree of replacement for
the impacted resources of the PSA; the relative locations of the impact and mitigation
sites in the watershed; threat of degradation of a preservation area over a twenty year
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time horizon; adequacy of upland buffers to protect resource integrity; and
connectivity and compatibility within the landscape and watershed to other
conservation areas as identified on the Georgia Land Use Trends, other landscape
level functions, habitat connectivity, and relevant scoring under the GIS model.

20% Cost Effectiveness. This factor is a consideration of the number of mitigation
credits-worth of required payments from permittees, by resource kind (as defined by
District SOP), that were collected in the funds to be used in the proposed project
budget, and the credits generated by the proposed project. The credit generated by
the proposed site at the cost proposed should meet or exceed the number of credits-
worth of required payments from permittees for the given resource-kind in the PSA.
Excess credit generation may be banked within the program as mitigation for other
permittee-payments. This factor should also consider the temporal-delay since the
time of the permitted impact that generated the funding to be used by the proposed
project.

This factor should also consider the availability of supporting funds (to the extent
permitted by the Rule) to complete the project and/or achieve other conservation
efforts (such as Species-banking, Section 7 requirements, other USFWS programs, or
additional land conservation programs). There may be project scenarios where an
aquatic resource mitigation site may also have aspects that are suitable for mitigating
impacts to listed species or may have upland components that could be preserved
through additional programs. Credit and debit tracking, including RIBITS, and
separation of funds will ensure that funds for other purposes are not used in the
creation of mitigation credit on a site, but increasing the ecological benefit and
leverage of mitigation funds by bringing them together alongside other funding
sources to achieve a greater conservation result.

20% Feasibility of Project. This factor considers the extent of project readiness,
simplicity of the technical approach relative to the ecological lift, likelihood of self-
sufficiency and success, and project cost. The following sub-factors are considered:
soundness of the conceptual plan and resource conservation understanding;
likelihood of achieving anticipated functional lift within the proposed or required
schedules; risk of adverse impacts (encroachment, flooding, intrusion, invasive
species, habitat loss, etc.); feasible maintenance, monitoring, and stewardship
planning given funding, project complexity, and using Corps-approved
methodologies for determining financial assurances including relevant worksheets;
landowner willingness to participate; and urgency of project as a factor of both
combination with other conservation effort or pending option agreement, and also
threats of other uses to the site.

5% Partner Capacity. This factor is an assessment of the construction,

performance monitoring, adaptive management, and long-term site protection
elements of the project given the parties involved. The sub-factors include: a long-

In-Lieu Fee Program

2t 1 Georgia Land Trust, Inc.

=



Instrument

November 2013

term site protection instrument held by a responsible state or federal agency, or
conservation organization; qualifications and experience of environmental
consultants or other relevant agent in the design, performance, and management of
the project; quality and completeness of the proposal; and adequacy of financial
assurance and long-term maintenance funding (if any) based on SOP.

5% Other Benefits. This factor allows the project partner to include additional
benefits not captured by the other areas but important to the prioritization of the
project and can include: extent of participation by additional agencies, landowners,
organizational partners, and jobs supported by the project; enhancement to scenic or
recreational values; and enhancement to other programs of local and regional
importance.

Explanation of How Preservation Objectives Satisfy the Criteria for Use of
Preservation

Preservation may be used in combination with restoration, enhancement, and/or
establishment within a given Mitigation Site in a proportion permitted under the SOP
and the Rule, solely in the discretion of the DE. However, preservation of ephemeral
streams will not be considered whether alone or in combination with restoration,
enhancement, and/or establishment. Small (3-15 foot wide), high-quality, perennial
streams, with good flow and sinuosity, are preferred.

Preservation-only projects may be considered if certain criteria are met, subject to
the approval of the Corps on a project-by-project basis.

The 332.3(h) criteria must all be present in order for the Corps to approve a
preservation-only Mitigation Plan:

1. The resource to be preserved provide important physical, chemical, or

biological functions for the watershed;

2. The resource to be preserved contributes significantly to the ecological
sustainability of the watershed. In determining the contribution of those
resources to the ecological sustainability of the watershed, the DE must use
appropriate quantitative assessment tools, where available;

Preservation is determined by the DE to be appropriate and practicable;

The resource is under threat of destruction or adverse modifications; and
The preserved site will be permanently protected through an appropriate real
estate or other legal instrument (e.g. easement or transfer to land trust or state
resource agency). A Conservation Land Use Letter Agreement will be required
setting out the agreement.

v W

Preservation land should contain high function, service, and value wetlands and/or
streams/creeks/rivers that are not already subject to conservation protection. In
general, sites for preservation will not be considered if the resource(s) has/have been
extensively modified, or altered, or may be potentially altered in the future by
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construction of buildings, paved roads, concrete walkways, utility lines or piping;
where the native canopy is altered or where the natural vegetation has been cut and
grassed-over, ditched, or extensively invaded by exotics; where there is grazing of
animals that have access to the resource(s); or where the environmental functions,
services, and values of the resource(s) have been significantly degraded.
Undeveloped land is preferred.

Public and Private Stakeholder Involvement

The strategy for involving stakeholders in the GLT-ILF Program is to (1) utilize—and
require Partners to utilize—the existing site-selection methodologies, state and local
programs, and comprehensive conservation plans that have themselves involved a
broad, high level, technical expertise in their development (e.g. the TNC Etowah Pilot
Project, GAP analysis, CWCS, and watershed plans), (2) encourage broad participation
in submitting project plans and participation in project selection criteria innovation
from all sectors, focusing on watersheds underserved by mitigation banks whenever
possible to convene stakeholder groups in the development of data layer weighting
for GIS modeling (3) seek out and include the input of environmental advocates
groups, wetland and water resource attorneys, conservation organizations, natural
resource inventory researchers, and under-graduate and graduate research in the
development and use of the program, (4) consult on an ongoing basis with resource
agencies, landowners, Georgia Department of Transportation (DOT), environmental
advocacy organizations, and the IRT.

Additional elements of stakeholder involvement will include the Georgia GAP
Analysis and historical land cover trends, classification of “Priority” watersheds as
determined by US EPA and the citizen-based groups at work in those watersheds,
classification of “High Priority” waters by Georgia DNR and associated conservation
actions proposed in each.

GLT will seek out partners and projects in watersheds with small funding amounts
that may increase leverage through municipal or county government conservation
projects, natural resource agency projects, or land trust and land conservation
organization projects in those areas to replace lost aquatic functions.

Long-Term Protection and Management Strategies

Generally, each site-specific Mitigation Plan will identify the party responsible for
long-term management of the project site, specify all management needs that the
party will be responsible for, and specify the funding mechanism for paying the
annual cost requirements for the specified mitigation needs.

Wherever possible, Mitigation Sites will be designed to be self-sustaining. The Long-
Term maintenance and stewardship provider may be the Mitigation Partner, the
Program Sponsor, a non-profit natural resource management company, the
landowner, or other party, subject to the approval of the DE. Long-term maintenance
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needs will be determined on a case-by-case basis, but may include, among other
things, signage, property taxes, and invasive species control. Financing mechanisms,
such as "non-wasting" maintenance and stewardship funds will be established to fund
the long-term maintenance of mitigation sites. The amount of funding will be
determined consistent with then-current mitigation SOP, which may include
calculations of non-wasting funding required to generate annual management costs
based on the use of PAR software or other methodology as may be approved in the
SOP or otherwise standardized by the Corps .

Whenever possible, long-term protection of Mitigation Sites will be achieved through
the use of conservation easements at a minimum. The long-term monitoring and
enforcement of conservation easements or restrictive covenants will be the
responsibility of the conservation easement holder. The Corps will conduct
compliance inspections and/or review the mitigation site monitoring reports, as
specified in the Mitigation Plan. The funding of long-term monitoring and
enforcement may be negotiated with the easement holder. The funding may, if
deemed appropriate by the Sponsor and DE, be included in the long-term
maintenance funding if the easement holder and long-term steward are the same
entity.

Management

GLT-ILF projects will be designed to be self-sustaining. GLT (itself and through its
Partners) will be responsible for maintaining GLT-ILF projects, consistent with the
appropriate mitigation plan, to ensure their long-term viability as functional aquatic
resources. The long-term maintenance plan to be developed for each GLT-ILF project
will include a description of anticipated management needs with annual cost
estimates and an identified funding mechanism (such as non-wasting endowments,
trusts, contractual arrangements with future responsible parties, or other
appropriate financial instruments).

Contingency Plans/Remedial Actions

If monitoring or other information indicates that a GLT-ILF project is not progressing
toward meeting its performance standards, GLT will notify the DE. Likewise, if the
DE and IRT determine that terms of the GLT-ILF Program Instrument or Mitigation
Plans have not been met, the DE may report, in writing, any findings and recommend
corrective measures if needed.

In such instances, the DE, in consultation with GLT and IRT, will determine the
appropriate measures to meet the objectives of the mitigation plan. Measures may
include, but are not limited to, site modifications, design changes, revisions to
maintenance requirements, and/or revised monitoring requirements. GLT will use
the contingency fund as necessary to enable the implementation of adaptive
management plans as outlined in mitigation plans, or developed in coordination with
the IRT.

In-Lieu Fee Program

28 1 Georgia Land Trust, Inc.

=



Instrument

November 2013

Performance standards may be revised, upon mutual agreement, to reflect the
measures taken, or to reflect changes in management strategies and objectives. If the
new standards do not provide ecological benefits that are comparable to the
approved GLT-ILF Project, the Corps may reduce the number of credits available from
the project or request GLT provide a commensurate amount of additional mitigation.
The Corps and Sponsor agree that GLT's liability shall be limited only to those funds
in the GLT-ILF Account and shall not, in any circumstance, exceed the amount of those
funds.

The DE may require GLT to disburse funds from the GLT-ILF Account to alternate
GLT-ILF projects and/or mitigation bank credit purchases in cases where there is a
compensatory mitigation deficit by the third growing season after any credit in the
PSA is sold, and the DE determines that additional time to plan and implement an in-
lieu fee project is not in the public interest.

Strategy for Evaluation and Reporting

Monitoring Reports

GLT (including its Partners) will submit Monitoring Reports in accordance with the
Rule (33 CFR, 332.6), and also consistent with Regulatory Guidance letter 08-03 and
other current guidelines as described in the Mitigation Plan. Mitigation Plans must
detail the parameters to be monitored, reference objectives and success
criteria/performance standards, the party responsible for conducting the monitoring,
the length of the monitoring period (the “Performance Period”), the dates and
frequency that the reports must be submitted, and the party responsible for
submitting the monitoring reports.

In general, GLT will provide the Partners’ annual monitoring reports following
project implementation to the DE and IRT by June 30 of each year for 7 years or until
the last credit is released at the end of the Performance Period, whichever is the
greater time period. Each report will be submitted in paper and electronic format, and
will contain the following:

1. Plans, maps, and/photographs to illustrate site conditions;

2. Anarrative summarizing the condition of individual Sponsor projects;

3. Monitoring results with comparison to performance standards, and;

4. Recommendations for adaptive management at the site.

The level of detail and substance of the reports must be commensurate with the scale
and scope of the project and tailored to the objectives and success
criteria/performance standards of the Mitigation Plan, but will be standardized to the
greatest extent that will be consistent with the most-current mitigation banking SOP
and other relevant guidance such as Regulatory Guidance Letter 08-03. If reports are
not submitted in timely fashion, the Corps may take appropriate compliance action

In-Lieu Fee Program 29 ] Georgia Land Trust, Inc.

=



Instrument

November 2013

including possible suspension of credit sales. The Corps will direct GLT to provide
monitoring reports to interested federal, tribal, state, and local resource agencies, and
the public, upon request.

The monitoring duration may be extended at the Corps’ discretion if performance
standards have not been met, or if the GLT-ILF project involves aquatic resource with
slow development rates, such as forested wetlands. The DE may also reduce or waive
monitoring requirements upon determination that performance standards have been
met; however, projects must be monitored for a minimum of seven (7) years.

Each Partner (or Sponsor, where the project partner) will provide for access to the
project site by members of the IRT or their agents or designees at reasonable times
as necessary to conduct inspections and compliance monitoring with respect to the
requirements of this Instrument. Inspecting parties will not unreasonably disrupt or
disturb activities on the property, and will provide notice within reasonable time
prior to the inspection.

In-Lieu Fee Program ] Georgia Land Trust, Inc.
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Advance Credits

Upon approval of this Instrument, GLT is permitted to sell advance credits in the
amount indicated in the chart below. Once GLT has sold all of its advance credits, no
more advance credits may be sold until an equivalent number of credits have been
released in accordance with the approved credit release schedule outlined in a
project-specific site mitigation plan or by purchasing credits from a mitigation bank
as approved by the DE. Once an advance credit is fulfilled, an equivalent number of
advance credits may be made available for sale, at the discretion of the district
engineer and IRT.

The number of advance credits available for sale in the GLT-ILF is specified by service
area, as indicated in the chart below. The number and allocations of advance credits
at the time of the approval of this Instrument is based on two fundamental factors: 1)
the number of permitted and available bank credits for the resources type (stream or
wetland) in the service areas and 2) the prior five year's actual mitigation credit need
in those service areas. Georgia has a robust mitigation banking system, particularly
with stream bank credits in the Piedmont. As such, the majority of resource types in
the 17 service areas are sufficiently supplied with mitigation bank credits, the
preferred mitigation option under the hierarchy for mitigation.

\ GLT-ILF Initial Advance Credit Schedule (October 2013)

Service Area Stream Credits Wetland
Credits
Upper Savannah B 5o
HUCs 03060102-0105
Withlacoochee 1118 __
HUCs 0311xxxx and 0312xxxx ’
Upper Chattahoochee B 14
HUC 03130001
Upper Coosa
HUCs 03150101-0103 and -- 359
03150105
Etowah
HUC 03150104 B 120
Tennessee
HUCs 06xxxxxx 854 24

Table 1: GLT-ILF Initial Advance Credit Schedule (November 2013)

In the judgment of the DE, the initial allocation of advance credits under the GLT-ILF
is tailored to those more underserved watersheds and resource types. The number
of advance credits is allocated to ensure that a supply adequate to match the prior
five year's actual credit demand is available. However, nothing limits the DE from
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assigning additional advance credits from time to time as conditions change with
mitigation bank credit availability or anticipated permitted impacts.

The DE may assign additional advance credits in the resource types and watersheds
in Table 1 if, for example, there has not been adequate funding collected to feasibly
implement a mitigation project, or if the credit demand outpaces the availability of
credits and the DE determines that the use of GLT-ILF is the preferred method for
mitigation of the impacts related to that credit requirement. In the event that advance
credits are assigned for a service area or resource type not listed in the current
requirements in Table 1, an additional credit price will be allocated to those credits
consistent with the Rule and terms of this Instrument.
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Method for Determining Project-Specific Credits and Fees and
Draft Fee Schedule

Method for determining project credits

The most current version of the Corps Savannah District SOP (an Appendix hereto)
will be used to determine the amount of credits needed to offset a permitted impact,
and the number of credits generated by a site specific mitigation plan.

Credit pricing for small scale purchases, low accumulation levels, and year's
supply market analysis.

Fees for GLT-ILF Program are established using an analysis of an amount of collected
funds needed to implement a viable project, the existing supply of mitigation banks
credits, and project implementation costs taken together with a range of land
acquisition costs by region.

Advance credit demand is not guaranteed, and therefore accrual of funds for
successful project implementation is not guaranteed. Subsequent purchase of
mitigation credits may be the most expeditious or feasible use of funds collected on a
small scale, preventing delay in providing mitigation for a permitted impact. Credit
costs are therefore established at a price intended to capture mitigation bank credit
prices when availability is low in anticipation of potentially purchasing the first
credits to become available from a mitigation bank in that service area and prevent
delay in providing mitigation. This is anticipated to be greater than the estimated
project implementation costs per credit.

For the resource types (stream and wetland) in the service areas that have advance
credit allocations, GLT has had a market analysis performed to determine the credit
pricing given supply data over the last five years. Where data has not been adequate
(because of there being only one bank or relatively few sales, for example)
comparable watershed data was used. In the case of the Tennessee and the Coosa,
the Upper Chattahoochee was used as a comparable.

AYe - - Yo aY= Yo - . nhe .

Service Area Stream Credits Wetland Credits
Upper Savannah
HUCs 03060102-0105 N »21,500
Withlacoochee $135 B
HUCs 0311xxxx and 0312xxxx
Upper Chattahoochee
HUC 03130001 N >34,000
Upper Coosa B $22 600
HUCs 03150101-0103 and 03150105
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Etowah
HUC 03150104 - $23,000
Tennessee
HUCs 06XXXXXX $150 $34,000

Table 2: GLT-ILF Initial Advance Credit Fee Schedule (November 2013)

As small ILF credit sales accrue, it is expected that their value will a) incentivize the
development of mitigation projects put forward for proposal under this Instrument
and b) capture not only implementation but contingency cost in the event that
funding accrues to the level of sufficiently funding such a project.

GLT will reconsider the supply of bank credits in each watershed at least annually,
and will, in light of any pending banks and market conditions, adjust pricing
accordingly. Credit pricing will be refined and re-evaluated at least annually, or in the
discretion of the DE could be changed through the streamline review process under
332.8(g)(2) from time to time.

Large fund payments or accumulations: implementation cost evaluation

In the case of large scale in lieu fee credit purchases, GLT may, in consultation with
the District Engineer, use a more tailored project-implementation credit calculation.
Variable costs and fees with each element of project development, ranges of land
prices, and example fee schedule can be used on a case by case basis for large in lieu
fee credit needs. This will be the minority of cases.

This discretionary method will allow GLT-ILF to remain cost-competitive with
permittee-responsible mitigation for larger impact credit needs, and creates a
streamlined process for permittee’s with larger impacts in service areas without
sufficient commercial mitigation bank credits. At these larger scales, such pricing
tailored to project implementation will promote the successful development of Sites
through the periodic project proposal process.

Costs under this analysis include those related to land acquisition, project planning
and design, construction, plant materials, labor, legal fees, monitoring, remediation
or adaptive management activities, program administration, contingency costs
appropriate to the stage of project planning, including uncertainties in construction
and real estate expenses, the resources necessary for the long term management and
protection of the Site, and financial assurances (including contingency costs) that are
expected to be necessary to ensure successful completion of Mitigation Plans.

These costs are determined based on an analysis of the expected costs associated with
the restoration, establishment, enhancement, and/or preservation of aquatic
resources in service area. This also is to include the requirements of the Rule
regarding financial assurances and long-term maintenance funds.
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The foundation of this analysis is a voluntary, anonymous poll of mitigation
consultants in Georgia through the Georgia Environmental Restoration Association
(GERA). The poll considered theses costs related to eight projects drawn from both
the Piedmont and the Coastal Plain. This poll established a range of costs among the
consultants and among the resource types, locations, and mitigation construction
types. To estimate the full cost, then, of implementation, GLT has added contingency
and long-term funding numbers to this analysis. Additionally, there is a variable for
land cost that is determined on a case by case basis depending on the impact area and
real estate trends at the time of the impact. These trends will consider the resource
type in question and the watershed approach.

Credit pricing will be refined and re-evaluated at least annually.

Addition of temporal loss and administrative fees to credit price

In addition (on top of) the credit price structures above, a temporal loss (5%) and
administrative fee (up to 8%) will be added. The temporal loss component shall be
used to provide resource mitigation. These fees will be reviewed annually and
updated as appropriate.

The temporal loss associated with mitigation is defined under the 332.2 of the Rule
as "the time lag between the loss of aquatic resource functions caused by the
permitted impacts and the replacement of aquatic resource functions at the
compensatory mitigation site." This may occur where there are not adequate funds
collected through in lieu fee payments to implement a project (i.e. to facilitate a
project proposal that creates enough credits to offset the credits required at the level
of funding collected) at a feasible scale. Temporal loss can be anticipated through an
evaluation of credit demand trends, pending mitigation banks in the service area, and
scalability of the kind of project needed to provide the mitigation. Where there are
no pending banks and the pace of payments into the program is low, a greater
temporal loss compensation may be appropriate. For purposes of the Instrument, an
initial temporal loss compensation fee of 5% is assumed for all GLT-ILF payments.
This temporal loss compensation is required by the District Engineer under
332.3(f)(2) and 332.3(m), and is meant to be held in the GLT-ILF Account for
mitigation use.

Additionally, up to an 8% fee paid into GLT-ILF Program per permittee-payment
received may be used for administrative costs. This fee will be assessed as an
additional cost above the direct amount required for Mitigation Plan implementation.
Such costs include bank charges associated with the establishment and operation of
the Program, staff time for carrying out program responsibilities, and any expenses
for day to day management of the Program, such as bookkeeping, mailing expenses,
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printing, office supplies, computer hardware or software, training, travel, and hiring
contractors or consultants.

Three Year Requirement
The Rule specifies that "land acquisition and initial physical and biological
improvements must be completed by the third full growing season after the first
credit in a particular service area is secured by a permittee, unless the DE determines
that more or less time is needed." 332.8(n)(4). In the event that funds remain in the
GLT-ILF account for use in a particular service area for more than three (3) growing
seasons, then the Corps may direct that the funds may be applied to one of the
following options:
e By discretionary deference of the funding for a future period of years.
e Through evaluation of combining funds with a secondary service area for
project implementation in either service area.
e If a mitigation bank exists within the service area, through the use of
mitigation bank credits from the same Primary Service Area.
e Through the use of preservation on sites deemed acceptable under the terms
of this Instrument,
e Any other alternative mitigation permitted under the Rule.

In the event that mitigation bank credits become available prior to the three (3) year
growing season deadline, then GLT may request DE authorization to direct funds that
may be applied to (a) the purchase of mitigation bank credits from the same service
area in order to prevent delay in delivery of mitigation for the impact; (b) to fund a
mitigation project involving enhancement, restoration, or preservation of aquatic
resources, or (c) to defer immediate use of the funds.

GLT-ILF funds will be used on Mitigation Projects within the same service area as the
DA permitted impact that required the funds, except in the discretion of the Corps. In
the event that mitigation credits from projects are generated in excess of the amount
of credit required by the funds accepted, the additional credit generated or
unexpended portion of funds will be held by GLT in the GLT-ILF Account for future
mitigation use elsewhere in the case of funds or for future credit sale in the case of
released credits.
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Description of GLT-ILF Account

The GLT-ILF Account will be established at a financial institution that is a member of
the Federal Deposit Insurance Corporation. The GLT-ILF Account will be used for
funds from permittees as mitigation for impacts from DA permits, and will be used
only for the selection, design, acquisition, implementation, and management of in-lieu
fee compensatory mitigation projects, along with a percentage administrative fee and
a temporal loss fee. When the permittee pays DE-approved payments into the GLT-
ILF Account, GLT assumes legal responsibility for the funds and satisfying the
mitigation requirements of the permit for which fees have been accepted, the liability
for which the Corps and Sponsor agree shall be limited only to those fees accepted
into the GLT-ILF Program and shall not, in any circumstance, exceed the total amount
of those funds.

The Corps determines the mitigation credit calculation for each site specific
mitigation project. The ILF project proponent is responsible for estimating costs of
the site-specific project and recommending a construction cost for the project.

At such time as sufficient funds are available to carry out the project, or some
approved phase of the project, the Corps may approve application of GLT-ILF Funds
to the specific costs of the site-specific project. Land acquisition and initial physical
and biological improvements must be completed by the third full growing season
after the first credit in a particular service area is secured by a permittee, unless the
DE determines that more or less time is needed.

Annual accounting reports will be presented by March 31 of the following year for
approval by the Corps. Reports will include detailed summaries of GLT-ILF Account
deposits and disbursements for each GLT-ILF project made over the previous fiscal
year (January 1 - December 31). Complete budgets for GLT-ILF projects will be
approved as part of mitigation plans. Any deviation in excess of five percent (5%)
from the approved budget will require the Corps’ approval before additional funds
are disbursed. The Corps may review the GLT-ILF Account records with 14 days
written notice. When so requested, GLT will provide all books, accounts, reports, files,
and other records relating to the Trust Account.

Reporting requirements for financial reporting are at "Description of GLT-ILF
Program Trust Account”. The GLT-ILF Account will track funds accepted from
permittees separately from those accepted from other entities and for other purposes
(i.e., fees arising out of an enforcement action, such as supplemental environmental
projects). The account will be held at a financial institution that is a member of the
Federal Deposit Insurance Corporation. Any and all interest accruing from the
account will be used to provide compensatory mitigation for impacts to aquatic
resources.
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The GLT-ILF Account will be established before any fees are accepted. If the Corps
determines that GLT is failing to provide compensatory mitigation by the third full
growing season after the first credit is secured, the agency may direct the funds to
alternative compensatory mitigation projects. Additional information on failure to
fulfill the terms of the Instrument is discussed in "Default and Closure Procedures".
The Corps has the authority to audit the program account records at any time.

Other than the administrative fees, funds paid into the GLT-ILF Account may only be
used for the direct replacement and management of aquatic resources. This means
the selection, design, acquisition (e.g., appraisals, wetland delineations, surveys, title
insurance, etc.), implementation, and management of in-lieu fee compensatory
mitigation projects. This may include fees associated with securing a permit for
conducting mitigation activities, activities related to the restoration, enhancement,
creation, and/or preservation of aquatic resources, maintenance and monitoring of
mitigation sites, and the purchase of credits from mitigation banks. Use of mitigation
fees is explicitly prohibited for research, education, and outreach.

Funds in excess of those utilized to generate the credit required for a given GLT-ILF
payment will continue to be held for mitigation use and provide a buffer of funding
for contingencies elsewhere in the Program. That is, where a mitigation project
generates the credits required for the permitted payments into the GLT-ILF, and the
cost of completing that project turns out to be less than the payment collected, GLT
commits to keep residual funds in the Program in furtherance of the mitigation
program. This includes use of residual funds across other watersheds and service
areas, consolidation of funds to create long-term endowments and financial
assurance funds, and use of funds for other aquatic resource conservation projects.
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Provision regarding Ownership and Transfer of Long-Term

Maintenance and Stewardship Responsibilities

In addition to the requirements in the Rule, GLT-ILF sites must include information
on the proposed ownership arrangements and a long-term maintenance and
stewardship strategy. Ownership requirements will be consistent with the
requirements for operating mitigation banks in Georgia.

Mitigation Partners identified in specific GLT-ILF project mitigation plans will, in
most cases, be required to own all mitigation property. Any Partner must have
authority to enter into a Conservation Land Use Agreement, or similar contract,
addressing all relevant legal, management, and monitoring requirements.
Additionally, any Partner must have the legal authority to declare or convey site
protection instruments, including restrictive covenants and/or conservation
easements.

When the landowner and Partners are different, legal arrangements will be required
to be described in the Mitigation Plan. Site ownership descriptions may include, but
not be limited to, copies of vesting deed(s), easements, security deed subordination
agreements, title investigations, and title abstracts. Such legal information will be
provided to, and approved by, the Corps, and will be used to ensure the long-term
protection of the compensatory mitigation site.

GLT may request approval from the Corps to transfer long-term maintenance and
stewardship responsibilities to the Project partner, landowner, or another
stewardship entity through the terms of the project specific mitigation plan or by
other agreement. Transfer of long-term maintenance and stewardship
responsibilities will be accomplished either through the approval of the mitigation
plan or through written approval by the Corps on completion of the performance
standards. This will be accomplished through signature of the long-term steward,
Corps, and GLT on a long-term management and maintenance plan or similar
agreement.

Maintenance and stewardship activities will be financed in the form of a "non-
wasting” fund or similar structure ensuring the availability of funding to the long-
term steward once the performance criteria have been achieved and the project
moves into its long-term maintenance phase.
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Other Provisions

1. Force Majeure: Any delay or failure of the Sponsor shall not constitute a
default hereunder if and to the extent that such delay or failure is primarily
caused by any act, event, or conditions beyond the Sponsor's reasonable
control and adversely affects its ability to perform its obligations hereunder
including: (i) acts of God, lightning, earthquake, fire, landslide, or interference
by third parties; (ii) condemnation or other taking by governmental bodys; (iii)
change in applicable law, regulation, rule, ordinance, or permit condition, or
the interpretation or enforcement thereof; (iv) any order, judgment, action, or
determination of any federal, state, or local court, administrative agency or
government body; or (v) the suspension or interruption of any permit, license,
consent, authorization, or approval. If the performance of the Sponsor is
affected by any such event, Sponsor shall give written notice thereof to the IRT
as soon as is reasonably practicable. If such event occurs before the final
availability of released credits on a site, Sponsor shall take or cause to be taken
remedial action to restore the Property to its condition prior to such event, in
a manner sufficient to provide adequate mitigation to cover advance credits
that were sold prior to such delay. Such remedial action shall be taken by the
Sponsor only to the extent necessary and appropriate as determined by the DE
in consultation with the IRT and subject to the limitations of liability to provide
mitigation for permitted impacts contained in this Instrument.

2. Dispute Resolution: Resolution of disputes concerning the signatories’
compliance with this Instrument will be in accordance with those stated in 33
CFR 332.8. Disputes related to satisfaction of performance standards may be
referred to independent review from government agencies or academia that
are not part of the IRT. The IRT will evaluate any such input and determine
whether the performance standards have been met.

3. Validity of the Instrument: This Instrument will become valid on the latter date
of the signature of the Executive Director of the Georgia Land Trust and the
DE. This Instrument may only be amended or modified with the written
approval of the Executive Director of the Georgia Land Trust and the DE.

4. Notice: Any notice required or permitted hereunder will be deemed to have
been given either (i) when delivered by hand, or (ii) three (3) days following
the date deposited in the United States mail, postage prepaid, by registered or
certified mail, return receipt requested, or (iii) sent by Federal Express or
similar next day nationwide delivery system, addressed as follows (or
addressed in such other manner as the party being notified will have
requested by written notice to the other party):

U.S. Army Corps of Engineers
William M. Rutlin
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Regulatory Specialist

Regulatory Division, Coastal Branch
100 West Oglethorpe Avenue
Savannah, Georgia 31401-3640

Georgia Land Trust
In-Lieu Fee Program
Attn: Justin Park

428 Bull Street, Suite 201
Savannah, Georgia 31401

5. Invalid Provisions: In the event any one or more of the provisions contained
in this Instrument are held to be invalid, illegal or unenforceable in any
respect, such invalidity, illegality or unenforceability will not affect any other
provisions hereof, and this Instrument will be construed as if such invalid,
illegal or unenforceable provision had not been contained herein.

6. Headings and Captions: Any paragraph heading or captions contained in this
Instrument will be for convenience of reference only and will not affect the
construction or interpretation of any provisions of this Instrument.

7. Counterparts: This Instrument may be executed by the parties in any
combination, in one or more counterparts, all of which together will constitute
but one and the same instrument.

8. Binding: This Agreement shall be immediately, automatically, and irrevocably
binding upon the parties and their heirs, successors, assigns, and legal
representatives upon execution.

9. Liability of Regulatory Agencies: The Corps and the Sponsor administer their
regulatory programs to best protect and serve the public’s interest in its
wetlands and waterways, and not to guarantee the availability of credits to any
entity, or ensure the financial success of mitigation banks, specific individuals,
or entities. The public should not construe this Instrument as a guarantee in
any way that the Corps or the Sponsor will ensure sale of credits from the GLT-
ILF Program, or that the regulatory agencies will forgo other mitigation
options that may also serve the public interest.

10. Disclaimer: The Sponsor does not warrant or guarantee that permittees will
choose to make payments to the Program or that the Corps or the IRT will
approve any payments to the Program. Neither does the Sponsor warrant the
Program’s viability as a methodology to achieve mitigation. The Corps retains
authority and discretion to determine the acceptable mitigation required of
any given permittee on a case-by-case basis.

In-Lieu Fee Program Georgia Land Trust, Inc.

41

=
| —



Instrument

November 2013

11. Right to Refuse Service: The Corps’ approval of purchase of credits from the
GLT-ILF program does not signify the Sponsor’s acceptance or confirmation of
the Sponsor’s offer to sell. The Sponsor reserves the right to refuse to sell
credits from the GLT-ILF program for any reason.

12. Notification of Modification: If any action is taken to void or modify a GLT-ILF
Project real estate instrument, management plan, or other long-term
protection mechanism, the Sponsor must notify the Corps in writing.
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Department of the Army
Savannah District, Corps of Engineers
PO Box 889
Savannah, Georgia 31402-0889

Standard Operating Procedure
Compensatory Mitigation
WETLANDS, OPENWATER & STREAMS

Table of Contents

1. Applicability 5. General Guidelines 9. Mitigation Banking

2. Purpose 6. Monitoring and Contingency 10. Point of Contact

3. Other Guidance 7. Performance Standards 11. Authorizing Signature
4. Mitigation Plan 8. Drawings

1. Applicability. This Standard Operating Procedure (SOP) is applicable to regulatory actions requiring
compensatory mitigation for adverse impacts to 10 acres or less of wetland or other open waters, and/or
5000 linear feet or less of intermittent and/or perennial stream (Definitions, 65 FR Vol. 47, Page 12898).
This SOP may be used as a guide in determining compensatory mitigation requirements for projects with
impacts greater than the above wetland and stream limits, or for enforcement actions, however, higher
than calculated credit requirements would likely be applicable to larger impacts. In instances where it is
unclear whether the jurisdictional area proposed to be impacted is a wetland, a stream, or other waters, the
US Army Corps of Engineers (USACE) will make the final determination. This SOP does not address
mitigation for categories of effects other than ecological (e.g., historic, cultural, aesthetic). Types of
mitigation other than compensation (e.g., avoidance, minimization, reduction) are not addressed by this
SOP. As an alternative to proposing a site specific mitigation plan, you may consider purchasing the
required mitigation credits from a wetland or stream mitigation bank. For impacts in areas not serviced
by approved wetland or stream banks, wetland or stream in-lieu-fee banking, as appropriate, may be
proposed.

When this SOP is used in the establishment of a Mitigation Bank, the USACE will consult with the
Mitigation Bank Review Team (MBRT), with the goal of achieving a consensus of the MBRT regarding
the factors, elements, and design of the Mitigation Bank Plan. Once a mitigation bank receives final
approval using a dated version of this SOP, that version would remain valid for that bank unless the bank
is amended or substantially modified. In other words, an approved bank cannot use a later version of this
SOP to possibly generate more credit, unless the Banking Instrument (BI) for the approved bank is
amended for use a later version of the SOP, and this amendment of the BI is approved by the MBRT.

Also, note that this document is subject to periodic review and modification, and consultation with the
local USACE office is necessary to ensure utilization of the latest approved version. However, once a
project is permitted using a dated version of this SOP, that version would remain applicable to the project,
unless the project is substantially modified. With regard to approved mitigation banks, the version of the
SOP used to calculate credits generated by the bank would remain applicable to that bank for the purpose
of re-calculating credits associated with proposed minor modifications to the bank. If a substantial
modification is proposed for an approved mitigation bank, the last approved version may be required for
use in re-calculating credits. Regardless of which version of the SOP might have been used to calculate
credits for an approved mitigation bank, permit applicants intending to purchase mitigation bank credits
are required to use the latest approved version of the SOP when calculating credit requirements. All
decisions on which version of this SOP are applicable to any given situation will be made by the USACE,
and are final.

2. Purpose. The intent of this SOP is to provide a basic written framework, which will provides
predictability and consistency for the development, review, and approval of compensatory mitigation
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plans. A key element of this SOP is the establishment of a method for calculating mitigation credits.
While this method is not intended for use as project design criteria, appropriate application of the method
should minimize uncertainty in the development and approval of mitigation plans and allow expeditious
review of applications. However, nothing in this SOP should be interpreted as a promise or guarantee
that a project which satisfies the criteria or guidelines given herein will be assured of a permit. The
District Engineer (DE) has a responsibility to consider each project on a case by case basis and may
determine in any specific situation that authorization should be denied, modified, suspended, or revoked.
This SOP does not obviate or modify any requirements given in the 404(b)(1) Guidelines or other
applicable documents regarding avoidance, sequencing, minimization, etc. Such requirements shall be
evaluated during consideration of permit applications.

3. Other Guidance.

3.1. Mitigation Thresholds. Projects impacting less than 0.1 acre of wetland or open water and/or less
than 100 linear feet of stream will be required to provide mitigation on a case-by-case basis. Projects
impacting greater than 0.1 acre of wetlands or open water and/or more than 100 linear feet of stream will
usually have to at least satisfy the requirements of this SOP.

3.2 Minimal Impacts. Permit applicants with projects impacting more than 0.1 and less than 1.0 acres of
wetland and/or more than 100 and less than 300 linear feet of stream may choose to use the following
abbreviated methodology for calculating mitigation credit requirements:

e Multiply the acres of impact by 8 to arrive at the required number of wetland mitigation credits (eg,
0.5 acres of wetland impact x 8 = 4 wetland credits).

e Multiply the linear feet of stream impact by 6.5 to arrive at the required number of stream mitigation
credits (eg, 100 linear feet of stream x 6.5 = 650 stream credits).

3.3 Regulatory Guidance Letter 02-02. On December 24, 2002, the USACE issued Regulatory
Guidance Letter 02-02 (RGL 02-02). Guidance provided in RGL 02-02 is applicable to all compensatory
mitigation proposals associated with permit applications submitted for approval after it's date of issuance.
If a discrepancy is discovered between this SOP and RGL 02-02, or any other relevant guidance, the
applicant should notify the USACE of the discrepancy and request clarification before incorporating any
such guidance into a proposed mitigation plan.

3.4 National Research Council’s (NRC) Mitigation Guidelines. In its comprehensive report entitled
“Compensating for Wetland Losses Under the Clean Water Act,” the National Research Council (NRC)
provided ten guidelines to aid in planning and implementing successful mitigation projects (“Operational
Guidelines for Creating or Restoring Wetlands that are Ecologically Self-Sustaining”; NRC, 2001).
Please note that these guidelines also pertain to restoration and enhancement of other aquatic resource
systems, such as streams. Each of the ten guidelines can generally be described as A) basic requirement
for mitigation success, or B) guide for mitigation site selection. A copy of the NRC Mitigation
Guidelines is enclosed. The NRC Guidelines are referenced throughout this document.

4. Mitigation Plans. The following information will typically be required for consideration of a
mitigation proposal. Proposals will be reviewed and the applicant will be advised if additional
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information will be required to make the proposal adequate for consideration. See attached Mitigation
Plan Checklist for more details.

Plans and detailed information regarding the work for which the mitigation is required.
Drawings in accordance with the requirements given in this SOP.

A narrative discussion of the key elements of the proposed mitigation plan.

A narrative description of any proposed functional assessment methodology (HGM, WRAP, etc.).
A proposed monitoring plan and a plan for documenting baseline conditions of the mitigation site.
Names, addresses, and phone numbers for all parties responsible for mitigation and monitoring.
A description of the existing conditions of all areas to be affected by the proposed mitigation.
A description of the existing vegetative communities to be affected by the proposed mitigation.
Native vegetation proposed for planting and/or allowances for natural regeneration.

Plans for control of exotic invasive vegetation.

Elevation(s) and slope(s) of the proposed mitigation area to ensure they conform with required
elevation and hydrologic requirements, if practicable, for target plant species.

Source of water supply and connections to existing waters and proximity to uplands.

Stream or other open water geomorphology and features such as riffles and pools, bends, etc.
An erosion and sedimentation control plan.

A schedule showing earliest start and latest completion dates for all significant activities.

A listing of measurable success factors with quantifiable criteria for determining success.
Definitions for all success factors and other significant terms used in the plan.

Description of the equipment, materials, and methods required for execution of the plan.

A management plan, if necessary, for any maintenance of the mitigation.

A contingency plan, in the event that the mitigation fails to meet success factors.

Copy of deed to property showing owner(s) of property.

List of all easements and right-of-ways on the property.

5. General Guidelines. Mitigation must be designed in accordance with the following guidelines.

5.1. Adverse Effects Area. The area of adverse effects as used in this document includes aquatic areas
impacted by filling, excavating, flooding, draining, clearing, or other adverse ecological effects. Impacts
to wetlands and other open waters will be calculated in acres and impacts to streams will be calculated in
linear feet as measured along the centerline of the channel. Other categories of effects such as aesthetic,
cultural, historic, health, etc., are not addressed by this document. As explained in Attachments A and C,
direct effects are caused by the action and occur at the same time and place; and indirect effects are
caused by the action and are later in time or farther removed in distance, but are still reasonably
foreseeable.

5.2. Mitigation Area. In general, the adverse impacts and compensatory mitigation are geographically
distinct areas. The aquatic area in which the adverse effects occur will generally not be given credits as
part of the compensatory mitigation area. For example, if a pond is excavated in wetlands with a resulting
wetland fringe, the wetland fringe is generally not considered compensation for the excavation impacts.
Similarly, an impoundment of a riverine system with a resulting increase in open surface water area or
wetland fringe is not considered compensatory mitigation for the adverse impacts to the impounded
riverine system. Certain exceptions may be allowed on a case-by-case basis. For example, a temporary
construction impact (e.g., cofferdams, access roads, staging areas) might be mitigated by restoration or
preservation of the area, depending on the nature, severity, and duration of the impacts.

A compensatory mitigation area may not be given credits under more than one mitigation category nor
credited more than once under any category. However, it is acceptable to subdivide a given area into sub-
areas and calculate credits for each sub-area separately. For example, a restored aquatic area donated to a
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conservancy organization may be credited as either restoration or preservation, but not both. An aquatic
area that contains some restoration (e.g., plugging canals in a drained wetland) and some enhancement
(e.g., plugging shallow ditches in an impaired wetland) could either be subdivided into a restoration area
component and an enhancement area component, or the entire area could be lumped together and given
one net enhancement/restoration credit calculation. Whether or not an area is subdivided or lumped for
the purpose of credit calculations is a case-by-case decision based on what is reasonable and appropriate
for the given mitigation proposal. All decisions on whether a proposed mitigation action would be
considered restoration, enhancement or a combination of both, will be made by the USACE, and these
decisions are final.

5.3 Restrictive Covenants (RC). In most cases, mitigation sites must be perpetually protected by a
Declaration of Covenants and Restrictions, whereby the owner of the property places permanent
conservation restrictions on identified mitigation property. The restrictive covenant restricts development
and requires that the land be managed for its conservation values. The draft model and instructions for
use with the Declaration of Covenants and Restrictions is located on the USACE, Savannah District, web
site located at www.sas.usace.army.mil. The web site should be viewed in order to assure that the latest
version is used. Select the yellow box titled, “Permitting Info.” Under the bold paragraph titled,
“Savannah District Regulatory Publications,” scroll down to find the Declaration of Covenants and
Restrictions draft and instructions. The restrictive covenant is prepared by an attorney for the property
owner in consultation with the environmental consultant. Property owners should make allowances for
any foreseeable circumstances (e.g., utility lines, power lines, road crossings, ditch maintenance, etc.) that
may conflict with recording a restrictive covenant on mitigation property. Once a property is protected by
restrictive covenant, further impacts to that property are strongly discouraged by the USACE. The
procedure for modifying a restrictive covenant is also located on the above web site.

5.4. Conservation Easement (CE). In addition to the restrictive covenant requirement, additional credit
may be obtained by the granting of a conservation easement by the owner of the property, to a qualified
third party grantee. The grantee must be a holder as defined by the Georgia Uniform Conservation
Easement Act, O.C.G.A. § 44-10-1 et seq. In addition, the conservation easement is required to have
certain language and meet the standards set out in the guidance. The guidance on conservation easements
accepted for credit is located on the Savannah District web site under the file titled, “Conservation
Easements.” The conservation easement is prepared by the attorney for the owner of the property in
consultation with the grantee and reviewed by the USACE.

5.5 Government/Public Protection (GPP). In addition to the restrictive covenant requirement, extra
credit may be given if the property is conveyed to and/or held or managed by a governmental/public
entity and the property is further protected for its conservation and environmental functions by
legislation, resolution, environmental designation or zoning for the benefit of the public and the citizens
of Georgia. The governmental entity may be an agency or department of the United States charged with
protection and management of the environment; a state agency or department charged with protection and
management of the environment such as the Department of Natural Resources; an authority created by the
legislature such as a Greenway Authority; or property held by a county and/or municipality where the
property qualifies for and is listed as a Community Greenspace Program property, or is designated for use
by the public as a park or greenway and is used only for passive recreational/educational purposes; and
property held by an accredited university in Georgia for the stated purpose of environmental management,
education and training.

5.6 Buffers. In most circumstances, wetland, open water and stream mitigation areas must include the
establishment and maintenance of buffers to ensure that the overall mitigation project performs as
expected. Buffers are upland or riparian areas that separate aquatic resources from developed areas and
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agricultural lands. Buffers typically consist of native plant communities (i.e., indigenous species) that
reflect the local landscape and ecology. Buffers enhance or provide a variety of aquatic habitat functions
including habitat for wildlife and other organisms, runoff filtration, moderation of water temperature
changes, and detritus for aquatic food webs.

5.6.1 Upland Buffer. Upland buffers serve to enhance aquatic functions and increases the overall
ecological functioning of wetland and open water mitigation areas. Upland buffers are necessary for
wetlands or open water mitigation areas that perform important physical, chemical, or biological
functions, the protection and maintenance of which is important to the region where those aquatic
resources are located; and are under demonstrable threat of loss or substantial degradation from human
activities that might not otherwise be avoided. Therefore, unless it can be demonstrated that an upland
buffer is not necessary or practicable, wetland and openwater mitigation plans must include a minimum
25" wide upland buffer on at least 95% of the jurisdictional boundary of the mitigation area (i.e., verified
wetland/upland boundary on the mitigation area). Mitigation areas will generally not be considered
acceptable if they do not include a minimum 25' upland buffer. This required 25' minimum width upland
buffer receives no mitigation credit. Only the area of a proposed upland buffer in excess of the minimum
25', which meets the width required at Attachment B, "Minimum Upland Buffer Widths for Mitigation
Credit," will receive consideration for mitigation credit. Portions of buffers may be excluded from
calculation of credits if they have been compromised or are of questionable protection value due to shape,
condition, location, excessive width, excessive proportion of the total mitigation area, or other factors.
Wetlands or other aquatic areas cannot be used as buffers on wetlands or open waters. Wetland buffer
credit can be calculated using the Upland Buffer Worksheet.

5.6.2 Riparian Buffer. Riparian Buffers serve to enhance aquatic functions and increases the overall
ecological functioning of stream mitigation. Riparian Buffers are necessary for streams that: 1) perform
important physical, chemical, or biological functions, the protection and maintenance of which is
important to the region where those aquatic resources are located; and 2) are under demonstrable threat of
loss or substantial degradation from human activities that might not otherwise be avoided. Therefore, in
most cases stream restoration plans must include a vegetated buffer. Riparian buffers that do not meet the
appropriate minimum width requirements cannot be included in calculating credits (Attachment D,
Riparian Enhancement and Preservation). Wetlands or other aquatic areas used to generate wetland
mitigation credits cannot be used to generate stream buffer credits (i.e., multiple mitigation cannot be
generated from one area).

5.7. No Net Loss. To assist in meeting the national policies of "no net loss" of wetlands and/or aquatic
function, at least 50% of the wetland mitigation credits required for an authorized project must be
generated from mitigation activities that result in a net gain in acres and/or aquatic function (i.e., wetland
restoration, enhancement or creation), and at least 50% of the stream mitigation credits required for an
authorized project must be from stream and/or riparian restoration. Wetland and stream bank credits are
considered functional replacement. Conversely, no more than 50% of the wetland mitigation credits
required for an authorized project can be generated from wetland preservation and/or upland buffering,
and no more that 50% of the stream mitigation credits required for an authorized project can be generated
from riparian buffer and/or stream preservation. In-lieu-fee bank credits are considered preservation. On
a case-by-case basis, 100% of the wetland and/or stream mitigation credits required for an authorized
project may be in the form of in-lieu-fee banking, but only if no commercial mitigation bank services the
project area and site specific mitigation would be impractical.

5.8. Goals and Objectives. Compensatory mitigation plans should discuss environmental goals and
objectives, the aquatic resource type(s), e.g., hydrogeomorphic (HGM) regional wetland subclass, Rosgen
stream type, Cowardin classification, and functions that will be impacted by the authorized work, and the
aquatic resource type(s) and functions proposed at the compensatory mitigation site(s). For example, for
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impacts to tidal fringe wetlands the mitigation goal may be to replace lost finfish and shellfish habitat, lost
estuarine habitat, or lost water quality functions associated with tidal backwater flooding. The objective
statement should describe the amount, i.e., acres, linear feet, or functional changes, of aquatic habitat that
the authorized work will impact and the amount of compensatory mitigation needed to offset those
impacts, by aquatic resource type.

5.9. Site Selection (See NRC # B 1-5). Compensatory mitigation plans should describe the factors
considered during the site selection process and plan formulation including, but not limited to:

5.9.1 Location. Mitigation is required to be, when practicable, in areas adjacent or contiguous to the
discharge site (on-site compensatory mitigation). On-site mitigation generally compensates for locally
important functions, e.g., local flood control functions or unusual wildlife habitat. However, off-site
mitigation may be used when there is no practicable opportunity for on-site mitigation, or when off-site
mitigation provides more watershed benefit than on-site mitigation, e.g., is of greater ecological
importance to the region of impact. Off-site mitigation will be in the same geographic area, i.e., in close
proximity to the authorized impacts and, to the extent practicable, in the same watershed. The following
factors that should be considered when choosing between on-site or off-site compensatory mitigation:
likelihood for success; ecological sustainability; practicability of long-term monitoring and maintenance
or operation and maintenance; and relative costs of mitigation alternatives. See NRC # A 1-4.

5.9.2. Watershed Considerations. Mitigation plans should describe how the site chosen for a mitigation
project contributes to the specific aquatic resource needs of the impacted watershed. A compensatory
mitigation project generally should be located in the same “State of Georgia Hydrologic Map Cataloging
Unit (i.e., 8-Digit Unit)” as the impact site. The further removed geographically that the mitigation is, the
greater is the need to demonstrate that the proposed mitigation will reasonably offset authorized impacts.
For guidance on service areas for mitigation banks, see Attachment E "Mitigation Bank Service Areas."

5.9.3. Practicability. The mitigation plan should describe site selection in terms of cost, existing
technology, and logistics.

5.9.4. Air Traffic. Compensatory mitigation projects that have the potential to attract waterfowl and
other bird species that might pose a threat to aircraft will be sited consistent with the Federal Aviation
Administration Advisory Circular on Hazardous Wildlife Attractants on or near Airports (AC No:
150/5200-33, 5/1/97).

5.10. Scheduling. In most cases, mitigation should be completed concurrent with authorized impacts to
the extent practicable. Advance or concurrent mitigation can reduce temporal losses of aquatic functions
and facilitate compliance. However, it is recognized that because of equipment utilization it may be
necessary to perform the mitigation concurrent with the overall project. This is usually acceptable
provided the time lag between the impacts and mitigation is minimized and the mitigation is completed
within one growing season following commencement of the adverse impacts. In general, when impacts to
aquatic resources are authorized to proceed before an approved mitigation plan can be initiated, the
permittee will be required to secure the mitigation site and record a restrictive covenant.

5.11. Maintenance. Mitigation plans which require perpetual or long-term human intervention will
usually not be acceptable. Mitigation areas should be designed to be naturally sustaining following the
completion of the mitigation. Hydrology must be adequately considered since plans requiring an energy
subsidy (pumping, intensive management, etc.) will normally not be acceptable. The goal is to achieve a
natural state that does not depend upon maintenance. Plans with maintenance will be discouraged. See
NRC # A2 and 3.

March 2004
Page 6 of 9



Compensatory Mitigation
STANDARD OPERATING PROCEDURE

5.12. Pre-project Consultation. To minimize delays and objections during the permit review process,
applicants are encouraged to seek the advice of resource and regulatory agencies during the planning and
design of mitigation plans. For complex mitigation projects, such consultation may improve the
likelihood of mitigation success and reduce permit processing time. Furthermore, developers should
typically seek advice from consultants on complicated mitigation projects.

5.13. Lakes, Ponds, and Impoundments. Mitigation using lakes, ponds, and impoundments may be
allowed as compensation for impacts to similar waterbodies. Mitigation using lakes, ponds, or
impoundments will generally not be acceptable as compensatory mitigation for adverse impacts to
wetlands. Additionally mitigation using wetlands, lakes, ponds, or impoundments will generally not be
acceptable as compensatory mitigation for adverse impacts to riverine systems. It is understood that open
surface waterbodies provide some valuable public interest factors such as storm water storage, fisheries
habitat, or ground water recharge. Therefore, in recognition of this fact, the adverse effect factors for
flooding and impounding have been adjusted relative to other factors.

6. Monitoring and Contingency Plans. The applicant will normally be required to monitor the
mitigation area for success and to provide written reports describing the findings of the monitoring
efforts. Such reports will normally involve photographic documentation, information on survival rates of
planted vegetation, and information on the monitored hydrology. Because of the many variables
involved, no specific standards are set forth as a part of this policy. Instead, a monitoring plan should be
submitted as a part of the mitigation proposal for review. Monitoring efforts should usually include
periodic reviews in the first year and annually thereafter (See NRC # AS). For major mitigation projects,
the plan should include contingency measures specifying remediation procedures which will be followed
should the success criteria or scheduled performance criteria not be fully satisfied. Monitoring and
contingency plans typically address the following items, as applicable:

A narrative discussion of the key elements of the proposed monitoring and contingencies plan.
Names of party(s) responsible for the monitoring and contingencies plan.

A description of the baseline conditions (e.g., soils, hydrology, vegetation, and wildlife).
A schedule for monitoring activities and reporting.

A listing of measurable success factors with quantifiable criteria for determining success.
Definitions for success factors and other terms used in the plan.

Descriptions of equipment, materials, and methods to be used.

Proposed protective measures (e.g., restrictive covenants or conservation easements).
Vegetation monitoring and contingency plan.

Hydrological monitoring and contingency plan.

Designation of reference site.

For stream mitigation, monitoring of physical parameters.

7. Performance Standards. Compensatory mitigation plans will contain written performance standards
for assessing whether mitigation is achieving planned goals. Performance standards will become part of
individual permits as special conditions and be used for performance monitoring. Project performance
evaluations will be performed by the USACE, as specified in the permits or special conditions, based
upon monitoring reports. Adaptive management activities may be required to adjust to unforeseen or
changing circumstances, and responsible parties may be required to adjust mitigation projects or rectify
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deficiencies. The project performance evaluations will be used to determine whether the environmental
benefits or "credit(s)" for the entire project equal or exceed the environmental impact(s) or "debit(s)" of
authorized activities. Performance standards for compensatory mitigation sites will be based on
quantitative or qualitative characteristics that can be practicably measured. The performance standards
will be indicators that demonstrate that the mitigation is developing or has developed into the desired
habitat. Performance standards will vary by geographic region and aquatic habitat type, and may be
developed through interagency coordination at the regional level. Performance standards for wetlands
can be derived from the criteria in the 1987 Corps of Engineers Wetlands Delineation Manual, such as the
duration of soil saturation required to meet the wetland hydrology criterion, or variables and associated
functional capacity indices in hydrogeomorphic assessment method regional guidebooks. Performance
standards may also be based on reference sites.

8. Drawings. Mitigation plans should include drawings in conformance with the following.

a. Drawings must be provided on 8.5 x 117 paper. For larger mitigation projects, 11 x 17” or larger
drawings should be submitted, in addition to 8.5 x 11” drawings. Generally, all drawings should have a
scale no smaller than 17’=200’. Drawings must be clear, readable, and reproducible on standard, non-
color office copiers. Each drawing sheet should include the following:

An unused margin of no less than 5”.

An appropriate graphic scale (when reasonable).

All significant dimensions clearly indicated and annotated.

Title block with applicant's name, project title, site location, drawing date, and sheet number.
A directional arrow indicating north.

A clear, legible plan view indicating area sizes (e.g., square feet, acres) for all mitigation sites.

b. Location maps for the proposed activity must be included. Two maps are desired. A County road
map and a US Geological Quadrangle map are preferred as sources. The location maps must show roads
leading to the site and must include the name or number of these roads. The project latitude and
longitude should be annotated on the maps. Each map should include a title block.

c. Plan views of the proposed mitigation must be included. These drawings must show the general
and specific site location and character of all proposed activities, including the relationship of all
proposed work to Waters of the United States in the vicinity of the project.

d. For ground-disturbing mitigation work, cross section views must be submitted depicting the
existing ground contours and the proposed finished contours.

e.  All aquatic areas within the project boundaries (avoided, impacted, or mitigated) must be shown.
f. Each restoration, enhancement, preservation, creation and upland buffer area must be shown.

g. A legend must be shown identifying cross-hatching, shading, or other marking techniques used.
h. A summary table with the quantity of each category of impact and mitigation must be provided.

i. Show the ordinary high water line of affected and adjacent non-tidal open surface waterbodies.

j- Show the mean high tide line and spring high tide line of affected and adjacent tidal waterbodies.
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k. For mitigation plans with more than ten acres of wetland restoration, enhancement, creation and
upland buffer, or a combination thereof, certified topographic drawings showing the contours and
elevations of the completed mitigation area may be required. The drawings should show types of
plantings, locations of plantings, and all structures and work that are a significant part of the mitigation.

9. Mitigation Banking. Proposals to establish mitigation banks will be processed in accordance with
“Guidelines on the Establishment and Operation of Wetland Mitigation Banks in Georgia.” Proposals
which include use of credits from a mitigation bank must normally comply with the requirements given in
this SOP as well as any conditions or restrictions applicable to the bank. Guidance on the appropriate use
of mitigation bank credits is contained in the document titled "Addendum 1 - Guidelines on the
Establishment and Operation of Wetland Mitigation Banks in Georgia," dated January 16, 1996.
This document is available on the Savannah District web site.

10. Point of Contact. Copies of this document are available at Savannah District’s Regulatory Office.
Questions regarding use of this policy for specific projects must be addressed to the Project Manager
handling the action. Other inquiries or comments regarding this document should be addressed to:

Southern Section: Northern Section:

US Army Corps of Engineers, Savannah District US Army Corps of Engineers, Savannah District

Regulatory Branch 1590 Adamson Parkway, Suite 200
Post Office Box 889 Morrow, Georgia 30260
Savannah, Georgia 31402-0889 POC: Alan Miller: 678-422-2729,
POC: Richard Morgan: 912-652-5139, alan.miller@sas02.usace.army.mil

richard.w.morgan(@sas02.usace.army.mil

11. Authorizing Signature. By the signature given below, this draft SOP is authorized for use.

Mirian Magwood
Chief, Regulatory Branch

ATTACHMENTS:

A. Wetland Mitigation Definition of Factors

B. Wetland/Openwater Mitigation Worksheets

C. Stream Mitigation Definition of Factors

D. Stream Mitigation Worksheets

E. Draft Wetland and Stream Mitigation Bank Service Areas

F. Incorporation of the National Research Council’s Mitigation Guidelines into the CWA Section 404

Program
G. Mitigation Plan Checklist and Supplement

March 2004
Page 9 of 9


mailto:alan.miller@sas02.usace.army.mil
mailto:richard.w.morgan@sas02.usace.army.mil
http://www.sas.usace.army.mil/SOP.A.04.doc
http://www.sas.usace.army.mil/SOP.B.04.doc
http://www.sas.usace.army.mil/SOP.C.04.doc
http://www.sas.usace.army.mil/SOP.D.04.doc
http://www.sas.usace.army.mil/SOP.E.04.doc
http://www.sas.usace.army.mil/SOP.F.04.doc
http://www.sas.usace.army.mil/SOP.F.04.doc
http://www.sas.usace.army.mil/SOP.G.04.pdf

APPENDIX B - Guidelines to Establish and Operate In-Lieu Fee
Programs in Georgia (August, 2011)

In-Lieu Fee Program Georgia Land Trust, Inc.




SAVANNAH DISTRICT, US ARMY CORPS OF ENGINEERS,
GUIDELINES TO ESTABLISH AND OPERATE IN-LIEU FEE PROGRAMS
IN GEORGIA
August 22, 2011

A -
ARG tract

Rl

W

Photo provided y:
Rebecca Rowden

This document was prepared by the Regulatory Division, Savannah District, US Army Corps of Engineers,
and coordinated with the US Environmental Protection Agency, US Fish and Wildlife Service, and Georgia
Department of Natural Resources



A. Introduction

Key Points

e 2008 Mitigation Rule formalized I-L-F Program

e Any I-L-F Programs approved after July 9, 2008, must comply with
the terms of the rule

e Existing I-L-F Programs (those in operation prior to July 9, 2008)
must have approved instrument that complies with the rule by
July 9, 2010, unless an extension is granted

e |-L-F Program can provide mitigation by restoration, enhancement,
establishment, and/or preservation within context of watershed
approach

e |-L-F Programs can be sponsored only by government agencies or
non-profit natural resource management agencies

e |-L-F Projects can also be sponsored only by government agencies or
non-profits but must undergo separate approval process

On April 10, 2008, the Department of the Army (DA) and US Environmental Protection Agency
(EPA) published a final rule (herein referred to as the Rule) that included regulations on in-lieu
fee mitigation. The Rule requires In-Lieu Fee Programs approved on or after July 9, 2008, to
secure approval for their In-Lieu Fee (I-L-F) Instruments under the terms of the Rule. EXxisting
In-Lieu Fee Programs approved before July 9, 2008, may continue to operate under their
previous instruments until July 9, 2010, unless an extension is granted. Otherwise, at that time,
they must either meet the new requirements or terminate operations.

Sponsors of I-L-F Programs, existing or proposed, are required to work with the US Army Corps
of Engineers, Savannah District (USACE) and the Interagency Review Team (IRT) to make sure
the I-L-F Program complies with the terms of the Rule. As defined in 33 CFR § 332.2, an I-L-F
Program is, “a program involving the restoration, establishment, enhancement, and/or
preservation of aquatic resources through funds paid to a governmental or non-profit natural
resources management entity to satisfy compensatory mitigation requirements for DA permits.”
An I-L-F Program sells compensatory mitigation credits to permittees whose obligation to
provide compensatory mitigation is then transferred to the I-L-F Program Sponsor (herein
referred to as the Sponsor). The operation and use of an I-L-F Program are governed by an I-L-F
Program Instrument, as defined in 33 CFR § 332.2.

Compensatory mitigation may be in one of the following forms:

1. Restoration — Manipulation of the physical, chemical, or biological characteristics of a site
with the goal of returning natural/historic functions to a former or degraded aquatic resource.
Restoration is divided into two categories: re-establishment and rehabilitation. Re-establishment
generally results in a gain in aquatic resource area and functions. Rehabilitation generally results
in a gain in aquatic resource function, but does not result in a gain in aquatic resource area.



2. Enhancement — Manipulation of the physical, chemical, or biological characteristics of an
aquatic resource to heighten, intensify, or improve a specific aquatic resource function(s).
Enhancement generally results in the gain of selected aquatic resource function(s), but may also
lead to a decline in other aquatic resource function(s) and does not result in a gain in aquatic
resource area.

3. Establishment (creation) — Manipulation of the physical, chemical, or biological
characteristics present to develop an aquatic resource that did not previously exist at an upland
site. Wetland establishment may result in a gain in aquatic resource area and functions, though
stream establishment is generally not considered a viable mitigation option.

4. Preservation — Removal of a threat to, or preventing the decline of, aquatic resources by an
action in or near those aquatic resources. This may be accomplished through appropriate legal
and physical mechanisms. Preservation does not result in a gain of aquatic resource area or
functions, but generally prevents loss of highest priority aquatic resource areas or functions.

All the aforementioned compensatory mitigation methods as part of an I-L-F Program are
appropriate; however, the regulations establish a mitigation type hierarchy that stresses use of
restoration over enhancement, establishment, and preservation. Any proposal for mitigation
would be reviewed on a case-by-case basis by the USACE and IRT, and only viable mitigation
proposals would be approved to provide compensation for impacts from DA permits. Mitigation
in general should be based on a watershed approach and should emphasize baseline ecological
conditions at the impact site and mitigation site, landscape position, and aquatic resource
functions. Baseline conditions include historic and existing plant communities, soil conditions,
aquatic resource delineations, and a comparison of historic aquatic resources to current resources
and the current threats to aquatic resources by service area. Landscape position includes the
distance between the impact site and the mitigation site along with type of aquatic resources at
both sites. Aquatic resource functions should include function of aquatic resources at the impact
site and gains in aquatic resource function at the mitigation site.

Where authorized, DA permit holders are allowed to impact wetlands and/or streams. Upon
approval by the USACE, permittees can meet some or all of their mitigation requirements by
payment of a fee to an I-L-F Program Trust Account. The funds are placed in the Trust Account
and designated according to U.S. Geologic Survey (USGS) hydrologic subregions, Primary
Service Areas (PSAs) and by type of impact (i.e. wetland, stream). The service areas are as
shown at: http://www.sas.usace.army.mil/Banking.htm. Upon approval by the IRT and the
USACE, funds from the Trust Account are transferred to an I-L-F Partner (a government agency
or natural resource management entity that meets the requirements associated with compensatory
mitigation and/or permanent preservation of property found at 33 CFR § 332) for the purpose of
providing compensatory mitigation.

The goal of an I-L-F Program is to identify mitigation sites in the same USGS hydrologic
subregions (8-Digit Hydrologic Unit Code) where the impact occurred that are most likely to
successfully replace lost functions and services. The service area for application of I-L-F funds
will be the PSA. In certain circumstances, and with prior approval of the IRT, funds from one
PSA may be pooled with funds from other PSAs to satisfy mitigation requirements. This should
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only be done in instances where funds have remained un-used within a specific PSA longer than
3 years due to the lack of suitable projects proposed or due to limited funding available to
finance a project. In these circumstances, availability of mitigation bank credits should be
investigated first and un-used funds should be used to purchase suitable mitigation credits from a
bank. Alternatively, the un-used funds may be allocated to smaller projects, such as EPA 319
projects or NRCS projects, which would result in gains in aquatic function. These projects can
also potentially make use of federal matching funds or other sources of revenue to establish
suitable funding levels. The time between the collection of funds from DA permit holders and
application of funds to a site specific I-L-F mitigation site varies according to the amount of
I-L-F mitigation funds paid into the Trust Account in a particular hydrologic subregion, the
availability of a suitable site specific project and Partner, and on occasion, the availability of
non-I-L-F funds (i.e. Congressionally-authorized, SPLOST, private contributions, etc.) used to
leverage the I-L-F funds in order to have sufficient funds to acquire and protect property or
finance restoration/enhancement/ establishment activities. However, the Rule specifies that land
acquisition and initial physical and biological improvements must be completed by the third full
growing season after the first advance credit in a particular service area is secured by a permittee,
unless the District Engineer (DE) determines that more or less time is needed. At this time, at
the discretion of the DE, funds must be disbursed from the I-L-F account to provide alternative
compensatory mitigation.

I-L-F Programs may only be sponsored by governmental agencies or non-profit natural resource
management agencies. The IRT reviews documentation for establishment and management of
an I-L-F Program Instrument, and also reviews documentation for I-L-F Site Specific Projects.
The IRT is composed of the USACE (IRT Chair), EPA, the US Fish and Wildlife Service
(USFWS), the National Marine Fisheries Service (NMFS), the Natural Resource Conservation
Service (NRCS), along with other federal, state, and tribal agencies with affected interests. The
USACE is required to seek to resolve issues by consensus, but within mandated timeframes.
Furthermore, the USACE alone has final authority for approval of an I-L-F Program Instrument
and the I-L-F Site Specific Project Mitigation Plan.

Specific I-L-F projects may be sponsored by the I-L-F Program Sponsor, or by a Partner that is a
governmental agency or a non-profit natural resource management entity. Each proposed I-L-F
project must undergo a separate approval process that includes IRT and public review.

This document will provide an overview of the steps necessary to prepare an I-L-F Program
Instrument and Prospectus, an explanation of the procedure for submitting a site specific
mitigation plan, and the required elements for all these documents.

B. Definitions

1. 1-L-F Program Sponsor — The USACE, at its sole discretion, may enter into one or more
agreements with I-L-F Program Sponsors. The I-L-F Program Sponsor has responsibilities as set
out in a program agreement with the USACE and manages an I-L-F Trust Account providing
financial and program accounting and independent financial audits of the I-L-F Trust Account.
The I-L-F Program Sponsor provides the USACE with reports as to the receipt of I-L-F funds
from permittees and keeps records as required by USACE and the terms of the Program




Instrument. The I-L-F Program Sponsor may receive administrative fees as set out in an I-L-F
Agreement with the Program Sponsor. When a permittee pays funds to an I-L-F Trust Account,
the I-L-F Program Sponsor assumes legal responsibility for managing and protecting the funds
until they are applied to a site specific project. The Program Sponsor will also be responsible for
submitting site specific mitigation plans to the USACE for review and approval. The Sponsor
retains responsibility for providing the required compensatory mitigation until the Sponsor
selects a mitigation site and the site is approved in accordance with 33 CFR § 332.3(d) and
332.8. Upon approval, the USACE, Sponsor, and Partner will execute a multi-party agreement,
or other legal document, evidencing the transfer of legal responsibility from the Sponsor to the
Partner. If the Sponsor and Partner are the same individual or entity, then the Sponsor retains
responsibility for providing the required compensatory mitigation.

2. I-L-F Trust Account — The I-L-F Trust Account is an account set up at a financial
institution that is a member of the Federal Deposit Insurance Corporation (FDIC). The account
is set up after a Program Instrument is approved by the USACE and is used to accept funds from
permittees as mitigation for impacts from DA permits. Any funds received for purposes other
than mitigation for DA authorized impacts must be kept in a separate account. All interest from
permittee funds earned by the account must remain in the account for the purpose of providing
compensatory mitigation. The account may only be used for the selection, design, acquisition,
implementation, and management of in-lieu fee compensatory mitigation projects along with a
pre-determined amount that can be used for administrative costs. The USACE, at its sole
discretion, may approve one or more I-L-F Trust Accounts managed by the I-L-F Program
Sponsor. Funds paid into I-L-F Trust Accounts, as approved by the USACE in consultation with
the IRT, will remain in the Trust Account until applied to a site specific mitigation project.

3. 1-L-F Program Prospectus/Instrument — The I-L-F Program Prospectus and Instrument are
two separate documents that set out the overall management, operation and use of an
I-L-F Program. The I-L-F Program Sponsor shall carry out the requirements of the I-L-F
Program as set out in the I-L-F Program Prospectus/Instrument. In addition to the I-L-F Program
Prospectus/Instrument, the USACE will enter into a written agreement with the I-L-F Program
Sponsor addressing the specifics of the administration of the I-L-F Trust Account and duties.

4. 1-L-F Partner — An I-L-F Partner is a governmental agency or non-profit natural resource
management entity (including qualified land trusts) that proposes one or more site specific
mitigation projects. A qualified non-profit land trust is one that: (a) has been determined to be
exempt from federal income tax under section 501(c)(3) of the Internal Revenue Code; (b)
includes in its mission and/or statement of purpose the protection of the environment in its
natural state including aquatic resources; (c) by action of the organization's board of trustees,
agrees to adhere to the most current "Statement of Land Trust Standards and Practices," as
published by the Land Trust Alliance; (d) as a site specific project Partner, agrees to accept
I-L-F funds for application of restoration, enhancement and/or preservation of wetlands and
streams and their buffers; (e) agrees to enter into a contractual agreement with the USACE as to
the terms and provisions of the I-L-F project; (f) provides long term management and monitoring
of protected sites; and (g) is qualified to hold a conservation easement pursuant to the Georgia
Uniform Conservation Easement Act. In addition, potential Partners may wish to apply for
I-L-F funds as a site specific project Partner for mitigation of wetlands and streams. Again, once



a mitigation site is obtained and approved, a multi-party agreement will be executed, transferring
responsibility to provide compensatory mitigation from the program Sponsor to the project
Partner.

An I-L-F Site Specific Project Mitigation Plan will be submitted for consideration as mitigation
by the Partner. The I-L-F Partner shall comply will the regulations for a site specific project
mitigation plan, as provided in 33 CFR § 332.4 (c). An I-L-F Partner may employ or contract for
services with environmental consultants, biologists, foresters, engineers, attorneys, or others as
needed to develop and carry out the I-L-F Site Specific Project Mitigation Plan. The USACE
determines the mitigation credit calculation for each site specific mitigation project. The I-L-F
Partner estimates the costs of the site specific project and recommends a mitigation credit cost to
be paid by Sponsor from the I-L-F Trust Account for that project. If the site specific project
mitigation plan is approved, the Sponsor will provide funds from the Trust Account for
compensatory mitigation as approved, based on the cost of the approved project per credit. At
such time as sufficient funds are available to carry out the project or some approved phase of the
project (acquisition of the property, site protection, restoration, enhancement, payment for
services rendered by governmental or land trust consultants, engineers, attorneys, biologists,
foresters etc.), the USACE may approve the application of I-L-F Trust Funds to the specific costs
of the site specific project; however, a Conservation Land Use Agreement and legal documents
protecting the site must be executed prior to application of funds to a site specific project. When
funds are conveyed from the I-L-F Trust Account to a Partner for application to a site specific
project, the legal responsibility for application of the funds for compensatory mitigation shifts to
the Partner. The USACE shall at all times determine the sufficiency and appropriate use of I-L-F
funds with a particular project site in compliance with the Clean Water Act (CWA) and
mitigation regulations.

5. I-L-F Site-Specific Mitigation Plan — The I-L-F Partner shall submit an I-L-F Site Specific
Mitigation Plan for each I-L-F project proposed and shall include all information as required by
the USACE (see 33 CFR § 332.4 (c)). When a site specific mitigation plan is approved by the
USACE in consultation with the IRT, I-L-F funds from the I-L-F Trust Account may be applied
to the project.

C. I-L-F Program Prospectus

Key Points
e |-L-F Program Prospectus must provide 8 required items to be
considered complete: I-L-F program objectives, establishment and
operation, service area, need and technical feasibility, ownership and
long-term management, sponsor qualifications, Compensation
Planning Framework, and description of I-L-F program account
e Prospectus undergoes public and IRT review




Although the Rule does not require the submission of a draft prospectus, the proposed Sponsor
may voluntarily submit a draft prospectus for review and comment by the IRT. If a proposed
Sponsor submits a Draft Prospectus, the USACE and the IRT must provide the proposed Sponsor
with comments within 30 days. After receiving a complete I-L-F Program Prospectus, the
USACE has 30 days to issue a public notice. The public comment period for an I-L-F Program
Prospectus is 30 days. Once this comment period ends, the USACE has 15 days to distribute
copies of all comments received to the IRT and the Sponsor. The USACE and the IRT may also
provide comments during the comment period and these should be distributed to all IRT
members and the Sponsor. The USACE is required by the Rule to review all comments received
and provide the Sponsor-applicant an initial evaluation within 30 days of the end of the public
notice comment period. This evaluation will either state that the I-L-F Program proposed
Sponsor may proceed with submittal of a Draft Instrument or that the Prospectus does not have
the potential to provide suitable mitigation for DA permits. If the USACE rules that the
Prospectus does not have merit, the proposed Sponsor has the option to revise and re-submit the
Prospectus for public review. The overall approval process and required elements for an I-L-F
Program Prospectus and Instrument are summarized in Appendix A.

An I-L-F Program Prospectus must contain the following eight items:

1. Objectives of the I-L-F Program - The objective of compensatory mitigation is to offset
environmental losses resulting from unavoidable impacts to waters of the United States
authorized by DA permits. The Program Prospectus should identify the resource type(s) that will
be provided, the method of compensation (i.e., restoration, enhancement, establishment, and/or
preservation), and the manner in which the resource functions of the compensatory mitigation
program will address the needs of the watershed.

2. Establishment and Operation - The authority for the I-L-F Program is 33 CFR § 332 and
40 CFR § 230 "Compensatory Mitigation for Losses of Aquatic Resources; Final Rule ("Rule™)
published in the Federal Register on April 10, 2008.

Information on establishment and operation of an I-L-F Program should include discussion of the
qualifications of the Sponsor; information on potential mitigation sites or types of mitigation
projects planned; schedule(s) for implementation; financial, technical, and legal mechanisms to
ensure long-term mitigation success (including contingency funds and trust funds for long-term
management and maintenance); accounting procedures (setup of the I-L-F Program account);
performance standards; reporting protocols and monitoring plans; and contingency plans for
default and closure.

The USACE will provide oversight to this I-L-F Program, with input from the IRT. The DE will
establish an IRT to review documentation for the site specific projects associated with this I-L-F
Program. The DE, or his designated representative, serves as Chair of the IRT. In cases where
an I-L-F site specific project is proposed to satisfy the requirements of another federal, tribal,
state, or local program, in addition to compensatory mitigation requirements of DA permits, it
may be appropriate for the other administering agency to serve as co-Chair of the IRT, as
specified at 33 CFR 8§ 332.8(b)(1). The DE will give full consideration to any timely comments
and advice of the IRT. However, the DE alone retains final authority for approval of the



proposal in cases where the I-L-F Program is used to satisfy compensatory mitigation
requirements of DA permits.

The primary role of the IRT is to review the I-L-F Program Instrument and Prospectus and site
specific project mitigation plans and provide comments to the DE. The DE and the IRT shall use
a watershed approach to the extent practicable in reviewing I-L-F Program and project
documents. The IRT will also advise the DE in assessing monitoring reports and recommending
remedial or adaptive management measures. In order to ensure timely processing of Program
Instruments, Project Mitigation Plans, and other documentation, comments from IRT members
must be received by the DE within the time limits specified by the the USACE and the 2008
Rule. Comments received after these deadlines will only be considered at the discretion of the
DE, to the extent that doing so does not jeopardize the deadlines for the USACE action.

The I-L-F Program Sponsor should stay in active consultation with qualified non-profit land
trusts, natural resource agencies and governmental entities for partnering opportunities in order
to promote selection of I-L-F site specific proposals when there are sufficient funds in the I-L-F
Trust Account for application in a particular service area. Federal, state, county, municipal
governmental agencies, natural resource departments, or greenway authorities may wish to apply
for I-L-F funds as a site specific project Partner for restoration, enhancement, establishment,
and/or preservation of wetlands and streams. The USACE shall at all times determine the
sufficiency and appropriate use of I-L-F funds with a particular project site in compliance with
the Clean Water Act (CWA) and mitigation regulations.

I-L-F trust funds may be used in conjunction with federal matching funds where needed to
acquire and/or permanently protect land. For example, I-L-F funds can be pooled with funds
authorized by the US Congress to pay for acquisition of additional tracts of land where the owner
would not sell less than the total acreage in the tract or where funds are needed in addition to the
I-L-F trust funds.

Subject to the requirements set out at 33 CFR § 332.3(j), I-L-F compensatory mitigation may
also be used to satisfy the environmental requirements of other programs, such as tribal, state or
local wetland/stream regulatory programs, USACE civil works projects and Department of
Defense military construction projects, consistent with the terms and requirements of these
programs. Under no circumstances will the same credits be used to provide mitigation for more
than one permitted or authorized activity.

3. Proposed Service Area(s) - The overall I-L-F Program will be applicable in a service area
up to the entire State of Georgia. However, in most cases the funds generated from the sale of
I-L-F credits shall be used to provide compensatory mitigation in the same Primary Service Area
(PSA) in which the impacts that are being compensated for have occurred.

While an I-L-F Program service area may be regional or state-wide, any proposed use of the
I-L-F Program for compensatory mitigation must use a watershed approach that emphasizes in-
kind replacement of lost function. This includes establishing the PSA and 8-digit Hydrologic
Unit Code (HUC) location of any permitted impacts to waters of the U.S. and I-L-F Program
mitigation projects that will be used to offset impacts. Functional loss of aquatic resources due



to a permitted impact, distance of I-L-F projects to impact sites, and credit type(s) available must
also be determined. For a project PSA that includes multiple 8-digit HUCs, preference for
mitigation will be given for similar resources at I-L-F projects within the same 8-digit HUC
versus within the same PSA. Additionally, proposed impacts and I-L-F project sites should have
12-digit HUCs identified. Further preference will be given for mitigation within the same 12-
digit HUC as impacts occur.

In general, the required I-L-F compensatory mitigation shall be located within the same PSA as
the impact site, and should be located where it is most likely to successfully replace lost
functions and services, taking into account such watershed scale features as aquatic habitat
diversity, habitat connectivity, relationships to hydrologic sources, trends in land use, ecological
benefits, and compatibility with adjacent land uses. The service areas are as shown at:
http://www.sas.usace.army.mil/Banking.htm.

The Prospectus should: (a) include information on areas of the state in which the I-L-F Program
will operate (i.e., entire state, coastal tier counties, north Georgia mountains); (b) clearly identify
PSAs within the areas where the I-L-F Program will operate; and (c) identify situations where
these PSAs may not apply (e.g., funds remain in a PSA account for over 3 years without an
acceptable mitigation site within the PSA being available/nominated).

4. Need and Technical Feasibility - The Prospectus must include information on the need and
technical feasibility of the I-L-F Program. All activities authorized by DA permits issued by the
USACE are eligible, at the discretion of the DE, to use an I-L-F Program to fulfill compensatory
mitigation requirements of the permits. Options for compensatory mitigation should be
considered in the following order:

a. Mitigation bank credits;

b. In-lieu fee program credits;

c. Permittee-responsible mitigation under a watershed approach;

d. Permittee-responsible mitigation through on-site and in-kind mitigation;

e. Permittee-responsible mitigation through off-site and/or out-of-kind mitigation.

Where permitted impacts are not located in the service area of a USACE approved mitigation
bank, or the approved mitigation bank does not have the appropriate number and resource type of
credits available to offset those impacts, I-L-F mitigation can be used and is preferable to
permittee-responsible mitigation efforts. In these cases, the permit applicant must provide the
USACE with either: (1) a statement that no bank services the project site; or (2) the name(s) of
the mitigation bank(s) contacted, the date of contact, and a statement that the banker(s)
confirmed that no credits were available. The DE shall review the permit applicant’s
compensatory mitigation plan and notify the applicant of his/her determination regarding the
acceptability of using an I-L-F Program. The available I-L-F credits must also be in-kind and/or
allow replacement of functions lost due to permitted impacts, unless waived by the DE. This
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need to provide compensatory mitigation for permitted impacts to waters of the US where credits
are not available from a commercial mitigation bank is the primary purpose of an I-L-F Program.

The most current version of the USACE Savannah District Standard Operating Procedure for
Compensatory Mitigation (SOP) should be used for determining required mitigation. The SOP is
undergoing revision where functional classifications will likely be used for determining required
mitigation (e.g. impacts to an urban perennial stream should be mitigated by restoration/
enhancement/preservation of an urban perennial stream or impacts to cypress wetlands should be
mitigated by restoration/enhancement/establishment/ preservation of cypress wetlands). This
revision will allow for further emphasis on replacement of functional loss when meeting
mitigation requirements.

In general, restoration is the preferred method of providing compensatory mitigation.

Restoration has a higher likelihood of success and the impacts to potentially ecologically
important uplands are reduced compared to establishment. Potential gains in terms of aquatic
resource functions are greater compared to enhancement and preservation. Because preservation
does not result in a gain in aquatic resource function or area, its use as a mitigation tool is subject
to additional requirements as discussed below in Section C. 7. f. and g. To the maximum extent
practicable, mitigation should be planned and designed to be self-sustaining over time.
Techniques for restoring, enhancing, or establishing aquatic resources must be carefully selected
to increase likelihood of success. The technical aspect of this program is further enhanced by the
use of the Compensation Planning Framework. All proposals submitted must include a
Compensation Planning Framework that will be used to select and secure aquatic resource
mitigation activities. The elements of a Compensation Planning Framework are discussed below
in Section C. 7.

5. Ownership and Long-Term Management - The I-L-F Program Prospectus must have
language stating that each I-L-F Site Specific Mitigation Plan approved under the Program
Instrument must include information on the proposed ownership arrangements and long-term
management strategy for the I-L-F project. Mitigation Partners identified in specific I-L-F
Project Mitigation Plans will, in most cases, be required to own all mitigation property. The
Partner must have the authority to enter into a Conservation Land Use Agreement addressing all
relevant legal, management and monitoring requirements, and have authorization to address site
protection requirements. A description of the legal arrangements and instrument, including site
ownership, which will be used to ensure the long-term protection of the compensatory mitigation
project site shall be provided to and approved by the USACE.

6. Sponsor Qualifications - Sponsor must detail their experience and qualifications with
respect to providing compensatory mitigation. In addition to meeting general Sponsor
qualifications for a mitigation program (being a governmental agency or qualified non-profit
natural resource management agency), the Program Sponsor and Project Partner will be
responsible for screening the qualifications of proposed mitigation project teams and providing
recommendations for credit release schedules and financial assurances to the USACE and the
IRT. This screening should be consistent with the “Savannah District US Army Corps of
Engineers, Draft Guidelines to Establish and Operate Mitigation Banks in Georgia,” or most
current mitigation banking guidelines.
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7. Compensation Planning Framework - The Compensation Planning Framework is the
section of the Prospectus and Instrument that is “used to select, secure, and implement aquatic
resource restoration, establishment, enhancement, and/or preservation activities.” For an I-L-F
Program that has a state-wide or regional service area, general (i.e. state-wide or regional)
language should be used for each required item in the Compensation Planning Framework of the
I-L-F Program Prospectus/Instrument. Specific details of service area, threats to aquatic
resources, analysis of historic aquatic resource loss, analysis of current aquatic resource
conditions, and aquatic resource goals and objectives by PSA/8-digit HUC/12-digit HUC will be
required for any project specific mitigation plans submitted under a general I-L-F Program
Prospectus/Instrument. The Compensation Planning Framework must support a watershed
approach to compensatory mitigation, and all specific projects used to provide compensation for
DA permits must also be supported by and consistent with the approved Compensation Planning
Framework.

A Compensation Planning Framework must include the following ten elements:

a. Geographic Service Area - A watershed-based rationale for the delineation of each
service area provided in Section C. 3. above.

b. Threats to Aquatic Resources - The Sponsor must describe threats to aquatic resources
within service area(s). These threats should be supported by information on development trends
(population, transportation and infrastructure planning, and energy development), flood risk,
water quality, and at-risk species. The Sponsor also should provide a description of how the
I-L-F Program will help offset impacts resulting from those threats.

c. Analysis of Historic Aguatic Resource Loss - The Sponsor must analyze historic aquatic
resources lost within service area(s). Resources can be discussed by Cowardin class or by
function. Discussion of resource loss should be consistent with the most current version of the
USACE Savannah District Mitigation SOP. The SOP is currently being revised to more
specifically address functional classification.

d. Analysis of Current Aquatic Resource Conditions - The Sponsor must analyze current
aquatic resource conditions in the service areas. This discussion can be supported by the same
information as under Item b.

e. Aquatic Resource Goals and Objectives - Refer to Section C. 1. for discussion of
program objectives. The Sponsor should provide a statement of aquatic resource goals and
objectives, including a description of the general amounts, types, and locations of aquatic
resources the program will provide.
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f. Prioritization Strategy for Selecting and Implementing Compensatory Mitigation
Activities - The 2008 Rule places considerable emphasis on proper site selection. Six factors, in
particular, should be considered when selecting ecologically suitable sites. These are:

(1) Hydrological conditions, soils characteristics, and other physical and chemical
characteristics;

(2) Watershed scale features, such as aquatic habitat diversity, habitat connectivity, and
other landscape scale functions;

(3) The size and location of the compensatory mitigation site relative to hydrologic sources
(including the availability of water rights) and other ecological features;

(4) Compatibility with adjacent land uses and watershed management plans;

(5) Reasonably foreseeable effects the compensatory mitigation project will have on
ecologically important aquatic or terrestrial resources, cultural sites, or habitat for federally or
state listed threatened and endangered species; and

(6) Other relevant factors including, but not limited to, development trends, anticipated
land use changes, habitat status and trends, the relative locations of the impact and mitigations
sites in the stream network, local or regional goals for the restoration or protection of particular
habitat types or functions, water quality goals, floodplain management goals, and the relative
potential for chemical contamination of the aquatic resources.

Preservation land should contain high function, service, and value wetlands and
streams/creeks/rivers that are not already subject to conservation protection. Properties for
preservation will not generally be considered if the aquatic resources have been extensively
modified or altered by construction of buildings, paved roads, concrete walkways, utility lines or
piping, where the native canopy is altered (e.g., ongoing timber removal), or where the natural
vegetation has been cut and grassed over or ditched or extensively invaded by exotics, where
there is grazing of animals that have access to the streams, or where the environmental functions,
services and values of the wetlands and/or streams have been significantly degraded. Ephemeral
streams (streams that occur only when it rains) will not be considered. Undeveloped land is
preferred. If the land also contains an archeological and/or historic artifact or federally-listed
species, it may be considered. The Partner may combine a proposal for preservation in
connection with restoration and enhancement of wetlands/streams. Permanent protection usually
involves acquisition of fee title to property but can also employ the use of a conservation
easement held by a qualified third party. A Conservation Land Use Letter Agreement is
recorded setting out the terms and conditions of the agreement.

All property submitted as a mitigation proposal for I-L-F Trust Funds must contain either
perennial or a combination of perennial and intermittent streams and/or wetlands and buffers,
except in cases of establishment or possibly restoration. If the property is adjacent to the main
stem of a tributary, then it may be considered for one side only. However, preference is for
protection of both sides. Small 3-15 foot wide, high quality, perennial streams with good flow
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and sinuosity are preferred. The Trust Funds may include payment for upland property on a
mitigation tract where the upland provides corridors necessary for the ecological functioning of
aquatic resources and where those resources are essential to maintaining the ecological viability
of adjoining aquatic resources. The Sponsor must demonstrate that the uplands contribute to
stream or wetland functions.

The general discussion provided above would be sufficient for an I-L-F Program that has a state-
wide or regional service area encompassing multiple PSAs. Specific discussion of site selection
should be included with the mitigation plan submitted for each proposed I-L-F project. Site
selection for specific I-L-F projects should be consistent with the most current mitigation
banking guidelines.

g. Explanation of How Preservation Objectives Satisfy the Criteria for Use of Preservation -
Preservation may be used to provide compensatory mitigation for activities authorized by DA
permits when all the following criteria are met:

(1) The resources to be preserved provide important physical, chemical, or biological
functions for the watershed,;

(2) The resources to be preserved contribute significantly to the ecological sustainability of
the watershed. In determining the contribution of those resources to the ecological sustainability
of the watershed, the DE may use appropriate quantitative assessment tools, where available;

(3) Preservation is determined by the DE to be appropriate and practicable;
(4) The resources are under threat of destruction or adverse modifications; and

(5) The preserved site will be permanently protected through an appropriate real estate or
other legal instrument (e.g., easement, title transfer to state resource agency or land trust).

The Program Sponsor is responsible for screening each I-L-F project to determine whether it
meets the criteria for use of preservation. The USACE has final approval of whether criteria are
met on a project-by-project basis.

h. Public and Private Stakeholder Involvement - The I-L-F Program Sponsor agrees to stay in
active consultation with potential Partners to select I-L-F Program priorities when there are
sufficient funds in the I-L-F trust account for application in a particular service area. The
Sponsor should provide a discussion of strategy for stakeholder involvement in the Prospectus.

i. Long Term Protection and Management Strategies - An I-L-F Site Specific Project
Mitigation Plan must:

(1) ldentify the party responsible for ownership and all long-term management of the
compensatory mitigation project(s);

-13-



(2) Include a description of long-term management needs, annual cost estimates for these
needs, and identify the funding mechanism that will be used to meet those needs; and

(3) Specify what long-term financing mechanisms will be used, such as non-wasting
endowments, trusts, contractual arrangements with future responsible parties, and other
appropriate financial instruments consistent with requirements in the most current mitigation
banking guidelines.

The Program Prospectus should provide general statements that these items will be addressed in
each project mitigation plan produced under the Program Instrument.

j. Strategy for Evaluation and Reporting - The I-L-F Program Sponsor, as well as the site
specific Partner, must submit the following information to the DE and the IRT:

(1) Monitoring reports - Monitoring, including collection of baseline data as appropriate, is
required of all compensatory mitigation projects to determine if the project is meeting its
performance standards and if additional measures are necessary to ensure that the compensatory
mitigation project is accomplishing its objectives. If the I-L-F Program Sponsor or project
Partner fails to submit reports within the deadlines outlined in the mitigation plan(s), the USACE
may take appropriate compliance action, possibly including suspension of I-L-F credit sales on a
program or project specific basis.

Project specific mitigation plans will detail the parameters to be monitored, the length of the
monitoring period, the dates that the reports must be submitted, the party responsible for
conducting the monitoring, the frequency for submitting monitoring reports to the USACE, and
the party responsible for submitting those monitoring reports to the USACE and IRT. The level
of detail and substance of the reports must be commensurate with the scale and scope of the
compensatory mitigation project and should be consistent with the requirements in the most
current mitigation banking guidelines. The USACE is required to provide monitoring reports to
interested federal, tribal, state, and local resource agencies, and the public, upon request.

(2) Credit transaction notifications - Upon payment by the permittee, the I-L-F Program
Sponsor will submit a credit sale form/letter/certificate to the USACE. Submission of a credit
sale form/letter/certificate to the USACE constitutes the Sponsor’s assumption of legal
responsibility for the permittee’s compensation requirements. The document will be signed and
dated by the Sponsor and the permittee. The credit transaction form/letter/certificate will include
the permit number(s) for which the Sponsor is accepting fees, the number of credits being
satisfied, as authorized by the DA permit, and resource type(s) (e.g., Cowardin class or
functional classification consistent with the most current USACE Savannah District Mitigation
SOP, see http://www.npwrc.usgs.gov/resource/wetlands/classwet/index.htm or
http://el.erdc.usace.army.mil/wetlands/quidebooks.html for some functional approaches) of
credits being purchased. The Sponsor will submit the signed and dated credit transaction
form/letter/certificate within 10 days of receiving the fees from the permittee. A copy of each
credit transaction form/letter/certificate will be retained in both the USACE’s and the Sponsor's
administrative and accounting records.
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(3) Annual program report - The I-L-F Program Sponsor will submit an annual ledger
report (“annual report”) to the USACE. The annual report will be available to the public and
IRT members on the Regional Internet Bank Information Tracking System (RIBITS). The
annual report shall include the following information:

(@) Program Account (financial) reporting:

(i) All income received and interest earned by the program account. The annual report
should identify the income received and interest earned by service area, and by project;

(if) A list of all permits for which I-L-F Program funds were accepted. This list must
include the USACE permit number, the service area in which the mitigation is performed, the
service area in which the authorized impacts are located, the amount of authorized impacts (in
credits), the amount of required compensatory mitigation (in credits), the amount paid to the
I-L-F Program, and the date the funds were received from the permittee;

(iii) A description of I-L-F Program expenditures/disbursements from the account (i.e., the
cost of land acquisition, planning, construction, monitoring, maintenance, contingencies,
adaptive management, and administration) for the program and by service area; and

(b) Ledger (credit) reporting:

(i) The balance of funds at the end of the report period for the program, by service area, and
by 8-digit and 12-digit HUC,;

(if) The permitted impacts for each resource type (e.g. by Cowardin or SOP functional
classification);

(iii) All additions and subtractions of funds; and
(iv) Other changes in fund availability (e.g., additional funds released).

The aforementioned information will be tracked in RIBITS by PSA, 8-digit HUC, and 12-digit
HUC. For all the project-specific reporting requirements, the Program Prospectus should
provide general statements that these items will be addressed in each project mitigation plan
produced under the Program Instrument.

8. Description of In-Lieu Fee Program Trust Account - The I-L-F Program Trust Account is
established by the Sponsor to track the fees accepted and disbursed. The Sponsor shall not
commingle funds received from permittees with funds received for purposes other than
mitigation for DA authorized impacts. Funds received for purposes other than mitigation for DA
authorized impacts must be kept in a separate account. The funds must be held at a financial
institution that is a member of the Federal Deposit Insurance Corporation (FDIC). Any interest
accruing from the account must remain in the account and be used to provide compensatory
mitigation. This section of the Prospectus and Instrument should state specifically how the funds
can be used. According to the 2008 Rule, this is for the “selection, design, acquisition,
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implementation, and management of in-lieu fee compensatory mitigation projects.”
Administrative costs are also allowed.

The I-L-F Program Sponsor agrees to assume responsibility for the I-L-F compensatory
mitigation funds in the Trust Account until such time as they are transferred to a Partner for a site
specific project. Upon transferring the funds to a Partner for a site specific project, the Partner
assumes responsibility pursuant to the terms of the Project Mitigation Plan and Conservation
Land Use Agreement, or other appropriate legal document.

The funds paid by permittees into an I-L-F account are not characterized as federal funds
although the USACE has the authority to direct that they be applied for compensatory mitigation
pursuant to the CWA and RHA.

The I-L-F Program Sponsor shall provide the USACE with a year-end bank statement and an
independent annual audit of the I-L-F Trust Account applying generally accepted accounting
principles. The accounting shall include direct and administrative costs. The accounting will be
based on a calendar year and be provided to the USACE within 60 days following the end of the
calendar year. The Sponsor shall make the accounting available for inspection and audit by the
DE or his designated representative.

In addition to the annual accounting of the I-L-F Trust Account, the I-L-F Program Sponsor shall
provide the USACE with a monthly and yearly report and accounting of funds forwarded from
the I-L-F funds to any participating Partner for specific projects as authorized by the USACE.

D. I-L-F Program Instrument

Key Points

e |-L-F Program Sponsor must provide 8 required items for a draft
instrument/instrument to be considered complete: proposed service
area, accounting procedures, provision stating legal responsibility to
provide compensatory mitigation, default and closure procedures,
reporting protocols, Compensation Planning Framework, method for
determining project specific credits and fees and draft fee schedule,
and I-L-F program account

e Instrument undergoes IRT review

Once a Sponsor has received approval to proceed, they must submit a Draft Instrument. Once a
Draft Instrument is submitted, the USACE has 30 days to review a Draft Instrument for
completeness. The overall approval process and required elements for an I-L-F Program
Prospectus and Instrument are summarized in Appendix A. In Georgia, an I-L-F Program
Instrument must contain these eight elements:
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1. Proposed Service Area - Refer to Section C. 3. for discussion of proposed service area.

2. Accounting Procedures - Refer to Sections C. 7. j. and C. 8. for discussion of accounting
procedures.

3. Provision Stating Legal Responsibility to Provide Compensatory Mitigation - The Sponsor
should include distinct provisions that clearly state that the legal responsibility for ensuring
mitigation terms are satisfied fully rests with the organization accepting in-lieu fees.

4. Default and Closure Procedures - Either party giving ninety days written notice to the
other party may terminate this agreement. Prior to termination, the I-L-F Program Sponsor shall
provide an accounting of funds in the I-L-F Trust Account and shall complete payments on site
specific projects approved by the USACE. Upon termination, should funds remain in the I-L-F
Trust Account, the USACE shall direct that payment be made from that account to another
Sponsor or to another designated management entity (including mitigation bank(s) that serve the
PSAs of any non-allocated funds) for the application of funds for the purpose intended by the
I-L-F Program.

5. Reporting Protocols - Refer to Sections C. 7. j. and C. 8. for discussion of reporting
protocols.

6. Compensation Planning Framework - Refer to Section C. 7. for discussion of the
Compensation Planning Framework.

7. Method for Determining Project-specific Credits and Fees and Draft Fee Schedule - The
most current version of the USACE Savannah District SOP will be used to determine the amount
of credits needed to offset a permitted impact. The SOP is currently being revised towards a
functional classification of waters of the US.

For purposes of the I-L-F Program, the cost per unit of credit for mitigation shall be determined
by the Sponsor to include the expected costs associated with the restoration, enhancement,
establishment, and/or preservation of aquatic resources in a specific 8-Digit Hydrologic Unit
Code. These costs are based on full cost accounting, and include, as appropriate, expenses such
as land value appraisal, land acquisition, project planning, legal fees, consultant fees, monitoring,
and remediation or adaptive management activities, as well as administrative costs of the I-L-F
Program. The cost per unit of credit shall also take into account the resources necessary for the
long-term management and protection of the I-L-F project.

8. In-Lieu Fee Program Account - Refer to Section C. 8. for discussion of the I-L-F Program
Account.

Once a Sponsor has received notice from the USACE that their Draft Instrument is acceptable
and complete, the Sponsor will be directed to submit copies of the complete Draft Instrument to
the IRT for a 30-day comment period. The 30-day comment period begins 5 days after the
copies of the Draft Instrument are distributed to the IRT. Within 90 days of receipt of the
complete Draft Instrument by the IRT members, the USACE must notify the Sponsor of the
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status of the IRT review, including whether the Draft Instrument is acceptable and what changes,
if any, are needed. The sponsor may then submit a Final Instrument. The Final Instrument must
include information addressing comments received on the Draft Instrument. Within 30 days of
receiving the Final Instrument, the DE must notify the IRT members whether or not he intends to
approve the Final Instrument. If any IRT members object to the DE’s decision, they have 45
days from receipt of the Final Instrument to make a formal objection through the dispute
resolution process, 33 CFR § 332.8(e). Following this 45-day period, the USACE must notify
the Sponsor of its final decision. Once the Final Instrument is signed by the Program Sponsor
and the DE, the program can be used to provide compensatory mitigation. Other IRT members
may choose to sign the Instrument or submit letters of concurrence. The overall approval
process and required elements for an I-L-F Program Prospectus and Instrument are summarized
in Appendix A.

E. I-L-F Program Instrument Modification

The DE may require modifications to an Instrument, as deemed necessary. If a modification to
an Instrument is proposed, the DE shall review comments provided by the public and the IRT
and shall make a final determination as to the modification of the I-L-F Program Instrument. If
the DE determines that the proposed modification to the I-L-F Program Instrument or the site
specific mitigation plan has potential for providing appropriate compensatory mitigation for
activities authorized by DA permits, the DE will inform the Sponsor and/or the Partner and the
agreement will be modified and executed in compliance with the provisions of the 2008
mitigation rules. The agreement may be amended in writing by either party or by mutual consent
of the USACE and the Sponsor. Amendments require the written approval by both the USACE
and the Sponsor.

F. I-L-F Project Mitigation Plan

Key Points

e |-L-F Project Partner must provide 12 required items for a mitigation
plan to be considered complete: objectives, site selection, site
protection instrument, baseline information, determination of credits,
mitigation work plan, maintenance plan, performance standards,
monitoring requirements, long-term management plan, adaptive
management plan, and financial assurances plus information deemed
necessary by USACE

e Mitigation plan is considered an I-L-F program instrument
modification and must undergo separate approval process that
includes public and IRT review

Each proposal for a new mitigation project or to add acreage to an existing mitigation project
must include a mitigation plan that goes through IRT and public review. The mitigation plan
should be reviewed by the Program Sponsor and submitted by them on behalf of the Project

Partner. An I-L-F Site Specific Mitigation Plan must include the following thirteen elements:
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1. Objectives - Refer to Section C. 1. for discussion of objectives.
2. Site Selection - Refer to Section C. 7. f. for discussion of site selection criteria.

In addition to the general language provided under service area and the prioritization strategy of
the I-L-F Program Instrument, each specific mitigation plan should provide details at the PSA
level (8-digit and 12-digit HUC) addressing the watershed approach to site selection. This
discussion should include threats to aquatic resources, analysis of historic resource loss, analysis
of current aquatic resource conditions, and aquatic resource goals and objectives which are all
specific to the proposed project’s PSA. This information should support the specific site
selection discussion for each proposed mitigation project and should detail how the specific
project would be consistent with the general Compensation Planning Framework outlined in the
Program Instrument.

3. Site Protection Instrument - A description of the legal arrangements and instrument,
including site ownership, which will be used to ensure the long-term protection of the
compensatory mitigation project site shall be provided.

If a proposal from a Partner is accepted and the USACE determines, after consultation with the
IRT, that funds may be provided to the Partner for a mitigation project, then the Partner will be
notified. The below listed items shall then be submitted to the USACE Office of Counsel in
preparation for the drafting and execution of the Conservation Land Use Agreement.

a. Draft Conservation Land Use Agreement with required exhibits;

b. Draft Conservation Restrictive Covenant and/or Conservation Easement and/or other
legally binding protection for site;

(@]

. Appraisal of fair market value of property;

o

. Survey & Legal Description (Metes and Bounds):

e. Title search results;

=h

Copy of Title Insurance;

g. Baseline data and photos for use as an exhibit;

h. Detailed budget for application of Trust Account monies requested:;
i. Commitment of matching funds information; and

J. Other real estate and legal information to be determined.
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4. Baseline Information - An I-L-F Site Specific Project Mitigation Plan must have site
specific baseline information including: description of soils, current vegetation, location of
transects for collecting vegetative species data, hydrologic monitoring plan, detailed baseline
data collection plan for streams, geomorphic data, stream flows, location of stream gauges,
Rosgen classification, Simon Channel Evolution stage, fish and benthos IBI, water conditions
(temperature, pH, dissolved oxygen, conductivity, turbidity), location of water quality
monitoring stations including parameters to be monitored and frequency and timing of
monitoring, lab analysis for contaminants, and riparian vegetation sampling. The baseline
information collected should be consistent with the scale of the project and with the most current
mitigation banking guidelines.

5. Determination of Credits - The most current USACE Standard Operating Procedure for
Compensatory Mitigation shall be used to determine the amount of mitigation credit that can be
generated from a specific I-L-F project. Refer to Section D. 7. for additional discussion of
project-specific credits and fees and draft fee schedule.

6. Mitigation Work Plan - An I-L-F Site Specific Project Mitigation Plan should include
information on construction plans, methods, timing, and sequence; source of native vegetation;
methods for establishing desired plant community; plans to control invasive plant species and
nuisance animals; grading plans; and soil erosion control measures (consistent with the most
current mitigation banking guidelines), unless the proposal is for preservation only.

7. Maintenance Plan - The long-term maintenance plan should address all anticipated
regularly scheduled activities that would be required at the project site after active monitoring
has been completed. Long-term maintenance might include prescribed burning, invasive species
control, fence repair, sign replacement, property inspections, and reporting of encroachments.
The plan must include provisions for long-term financing mechanisms (consistent with the most
current mitigation banking guidelines).

8. Performance Standards - Performance standards and success criteria must be identified for
the project site. A discussion of how these criteria will be used to document annual and final
success must be included (consistent with the most current mitigation banking guidelines).

9. Monitoring Requirements - The Partner shall discuss how, when, where, and why specific
criteria are to be monitored for the project site (consistent with the most current mitigation
banking guidelines). Data collected must be related to project success criteria. Specific
reporting protocols should also be established. Monitoring should be consistent with baseline
data collection.

10. Long-term Management Plan - Descriptions of how the compensatory mitigation project
will be managed, including long-term financing mechanisms and the party responsible for long-
term management (consistent with the most current mitigation banking guidelines). The I-L-F
site specific Partner is responsible for the long-term management plan. In management plans,
federal and state agencies or departments should cite relevant statutory language authorizing the
agency/department to protect environmental resources, specifically aquatic riparian, riverine and
wetland areas under their authority. Agencies/departments shall state the office or resource
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location of the land management plan files. The management plans shall provide for an adaptive
management policy that considers the risk, uncertainty and dynamic nature of compensatory
mitigation projects and allows for measures to rectify problems that occur.

11. Adaptive Management Plan - A management strategy to address unforeseen changes in
site conditions or other components of the compensatory mitigation project, including the party
or parties responsible for implementing adaptive management measures (consistent with the
most current mitigation banking guidelines). The adaptive management plan will guide decisions
for implementing measures to address both foreseeable and unforeseen circumstances that
adversely affect the project site.

12. Financial Assurances - Sufficient financial assurances will be required to ensure a high
level of confidence that the I-L-F project will be successfully completed in accordance with
performance standards (consistent with the most current mitigation banking guidelines).
Financial Assurances (FA) may be in the form of performance bonds, escrow accounts, casualty
insurance, letters of credit, legislative appropriations for government sponsored projects, or other
appropriate instruments subject to USACE approval. FAs should address construction,
maintenance, and annual monitoring costs associated with the project. The USACE may also
consider the cost of providing replacement mitigation, including costs for land acquisition,
planning and engineering, legal fees, and mobilization. FAs will be phased out as performance
standards are met.

13. Additional Information - In addition to the information above, all of the following criteria
(Items 13 a. (1)-(5)) must be met for preservation. If all of the following criteria are not met, the
preservation portion of a draft proposal will not be accepted for consideration.

a. Preservation Criteria — The draft proposal must provide the following information and
documentation that may support it.

(1) The resources (wetlands/streams/buffers) to be preserved provide important physical,
chemical or biological functions for the watershed.

(2) The resources to be preserved contribute significantly to the ecological sustainability of
the watershed.

(3) The resources are under threat of destruction or adverse modifications.

(4) The owners/parties agree to permanently protect the property through a Conservation
Land Use Agreement (model language provided by the USACE) and appropriate real estate
documents and other legal instruments.

(5) The property will be monitored in the future with a long-term management plan.

b. Supporting Documentation - If the requirements in 13 a. (1)-(5) can be met for
preservation, then proceed with the draft site specific project mitigation plan and provide the
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following information for all proposed mitigation types. If not included, state why the
information is not relevant or cannot be obtained:

(1) The Partner’s point of contact with name, address, telephone number and email address.
If there is more than one Partner, list all Partners.

(2) Address items a-e above as requirements for preservation criteria that must be met.

(3) State the amount of funds requested from the I-L-F Trust Account for mitigation
activities.

(4) The name of the mitigation tract.

(5) Name the county where the tract is located and the distance and direction from nearest
town or city and/or nearest major highway.

(6) Optional: Georgia Atlas and Gazetteer page number and reference grid.

(7) Provide aerial or download Google map aerial with approximate location of site
overlaid and a site map.

(8) Name the USGS hydrologic subregion (8-Digit and 12-digit Hydrologic Unit Code) in
Georgia in which the tract is located.

(9) State whether the owner is willing to transfer the property in fee simple and/or
permanently protect the property through conservation easement, transfer of title or other means.

(10) State whether there are any options to purchase and/or other agreements that have
been executed. State whether the property has already been acquired by a land trust and/or
governmental entity to keep it off the market and the request is to be reimbursed.

(11) Provide information as to all the parties that would be involved in the transaction (land
trusts, governmental entities, county, local administration).

(12) State the size of the tract and whether the entire tract or some portion of the tract
would be the subject of the application for permanent protection of wetlands and/or streams and
buffers.

(13) State whether there are any existing easements on the site and whether the easements
would remain or be extinguished.

(14) State whether the tract is now protected by statute, conservation easement or
otherwise.

(15) If applicable, state who the owner/conservation easement holder and or fee owner will
be if funded.
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(16) State what rights and uses the owner/land trust/agency/department would retain.

(17) Describe the aquatic resources on site—i.e. a perennial stream about 4' wide and 300
feet of buffer on each side or a major river with buffers and/or approximate number of acres of
wetlands.

(18) State the approximate length of perennial stream (flows all year) and approximate
width and name of tributary (or state that it is an unnamed tributary to a named tributary and
provide the name of the named tributary).

(19) Stream Preservation Function: (Use with stream preservation)

Fully Functional means that the physical geomorphology of the (stream) reach is stable and the
biological community likely is diverse. A stream generally will be considered fully functional if
it meets one or more of the following five criteria (though these criteria will likely be modified
with release of a new SOP):

(i) The reach is not entrenched (entrenchment ratio >2.2, excluding Rosgen Class A and B
streams). See Rosgen Stream Classification System and criteria or other method of
classification.

(if) The reach supports aquatic species listed as endangered, threatened, or rare by the U.S.
Fish and Wildlife Service (USFWS) or Georgia Department of Natural Resources (Georgia
DNR) (refer to USFWS Georgia Field Office or Georgia DNR web page).

(iii) The stream is a State designated primary trout stream (refer to Georgia DNR web site).
(iv) The reach supports a diverse biological community (Describe).

(v) The stream is a Georgia DNR Stream Team reference reach (refer to Georgia DNR
Fisheries).

(20) State which of the categories (i)-(v) are applicable.

(21) Wetland preservation is the permanent perpetual protection of existing wetlands, or
other open water aquatic resources. If preservation is proposed, it must be demonstrated that the
wetlands or other aquatic resources perform important physical, chemical or biological functions,
the protection and maintenance of which is important to the region (watershed) where those
aquatic resources are located; and are under demonstrable threat of loss or substantial
degradation from human activities. The existence of a demonstrable threat will be based on clear
evidence of destructive land use changes that are consistent with local and regional (i.e.,
watershed) land use trends, and that are not the consequence of actions under the control of the
party proposing the preservation. Provide information as to the condition of the wetlands on the
site.
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(22) State the approximate acreage of wetlands.
(23) Provide digital pictures of the streams/wetlands on site via CD or printed out.
(24) State the approximate number of acres in 100-year floodplain.

(25) State and/or show the location of the site within the watershed (8-Digit and 12-digit
Hydrologic Unit Code) and state whether tributaries are headwaters and how property is located
in relation to the watershed.

(26) State the historical use of the property (silviculture, residential, undeveloped, farming).

(27) State whether there are sites adjacent or nearby that are protected by statute, serve as a
park, greenway, open space, mitigation bank or otherwise, if known.

(28) State whether the site provides a difficult-to-replace resource in the watershed.

(29) Provide a general description of improvements on the tract that would be preserved
including extent of alterations, development, use, if any, and whether there would be any
structures on the tract (or portion of the tract) that would be preserved.

(30) State how the property will be managed and/or any proposed use by the public.

(31) State whether the Trust Funds would be applied to: (a) fee title or (b) conservation
easement and/or stewardship, (c) both, (d) other.

(32) State other sources of funds and status (e.g., secured; applied for; potential, funds
approved by (a) private source, (b) state funds, (c) federal funds.

(33) Provide other information that would be helpful for the reviewers to know (e.qg., risk of
development, anticipated public or private uses, use of adjacent properties etc.).

(34) State any constraints on funding or timing of the proposal.

(35) State all entities that would hold an interest in the land. If a conservation easement
would be conveyed and recorded prior in time to the Conservation Land Use Letter Agreement
required by the USACE, the USACE reserves the right to review the terms of the conservation
easement prior to recording and prior to concluding the Conservation Land Use Letter
Agreement.

When an initial project mitigation plan is considered complete and the I-L-F Program has
adequate funds for implementation of the project, the mitigation plan will be forwarded to the
USACE by the I-L-F Program Sponsor for consideration. Within 30 days of receipt of a
complete mitigation plan, the USACE will provide public notice of the proposed I-L-F project.
The comment period for public notice will be 30 days. Copies of all comments received will be
distributed to the IRT, the Program Sponsor, and the project Partner within 15 days of the close
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of the public comment period. The Sponsor and Partner may be requested to meet with the IRT
at its regularly scheduled monthly meetings alternating between the USACE offices in Morrow
and Savannah, Georgia in order to present the mitigation plan and to solicit comments. Site
visits to the property may be coordinated by the USACE, in consultation with the I-L-F Program
Sponsor and the IRT.

After a site visit and final comments by the IRT members, the Partner may be invited to submit a
final mitigation plan with details required by the USACE in consultation with the IRT. The
I-L-F Program Sponsor, in consultation with the USACE, will review the mitigation plan and
information provided to determine whether or not to authorize the Partner to proceed. The
review process will generally result in one of three options: (1) an invitation to proceed with the
development of the mitigation proposal; (2) a request for more information; (3) rejection. The
USACE will provide the Sponsor and Partner a written determination as to whether the project is
approved or denied. If the decision is to proceed with a complete mitigation plan proposal, the
I-L-F Program Sponsor will earmark the necessary funds for the project, holding them pending
the final determination. On occasion an I-L-F Program Sponsor may designate, and hold in
abeyance, funds for a particular site specific project until a final determination is made by the
USACE.

Once all of the comments of the IRT and the USACE are incorporated into the draft mitigation
plan, the review will be considered complete. The I-L-F Program Sponsor will notify the Partner
of the decision. Should the site specific project be approved for a specified amount of funds, the
parties shall execute a Conservation Land Use Agreement and/or such real estate and legal
documents necessary for perpetual protection of the property. The USACE has a model
Conservation Land Use Agreement for use by counsel for the parties. Long-term management of
the property is required.

After the project mitigation plan has been approved by the USACE in consultation with the IRT,
sufficient funds to pay for the project may be allocated from the I-L-F Trust Account. The
overall approval process and required elements for an I-L-F Project Mitigation Plan are
summarized in Appendix B
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Appendix A: I-L-F Program Approval Process
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Undersecretary for Oceans and
Atmosphere of NOAA (Headquarters

Qeview). j

/Within 20 days of a request for \
Headquarters review, the agency
requesting must notify the Assistant
Secretary for the Army (Civil Works)
(ASA (CW)) that further review will not
be requested, or request that the ASA
\(CW) review the Final Instrument. /

f Within 30 days of request for ASA (CW) \
review, the ASA (CW) must review the

Final Instrument and advise the DE how to
proceed and notify the EPA, FWS, and
NMFS of this decision. Sponsor must be
notified of final decision within 150 days

of the date of the Final Instrument

Qubmittal. /




Appendix B: I-L-F Project Mitigation Plan Approval Process
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within 30 days of Complete
Mitigation Plan submittal

Concurrent with Public Notice,
USACE may schedule project for
discussion at a regular IRT
meeting and a site visit may be
requested by any IRT member.

30-day Public Comment
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Site Protection
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Mitigation Work
Plan

Maintenance Plan
Performance
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Monitoring
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/From end of comment period, USACE\
has 15 days to distribute all comments
to Sponsor, Partner and IRT and 30
days to issue an initial evaluation

USACE

/

letter that the Mitigation Plan does not

have merit or that Partner can proceed
kwith the mitigation proposal. /

Mitigation plan may not
have merit or Partner may
be given option to re-submit
the Mitigation Plan.

L)

Partner Proceeds with Mitigation Plan
Proposal. Note: Land acquisition and initial
physical and biological improvements must
be complete by third full growing season after
the first advance credit sale.
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SAVANNAH DISTRICT, US ARMY CORPS OF ENGINEERS,
GUIDELINES TO ESTABLISH AND OPERATE
MITIGATION BANKS IN GEORGIA

This document contains instructions to aid potential mitigation bank sponsors in the banking
instrument (BI) approval process and with the operation of Savannah District, US Army Corps of
Engineers (herein after referenced as USACE)-Approved Mitigation Banks in the State of
Georgia. This document is intended to be used as the Savannah District, US Army Corps of
Engineers, Regulatory Division’s Standard Operating Procedures for evaluating mitigation bank
proposals in accordance with the requirements provided in the Final Mitigation Rule (hereinafter
referred to as, Rule), dated April 10, 2008 (33 CFR Parts 325 and 332) and (40 CFR Part 230),
until this document is further revised and reissued.'

When undergoing the process of establishing a mitigation bank, it is imperative that all
participants in the bank process are familiar with the requirements in the Rule and the procedures
outlined herein. Of particular importance is to recognize that the purpose of a mitigation bank is
to replace aquatic functions lost from authorized impacts to waters of the United States (US).
Aquatic ecosystems, their related terrestrial ecosystems, and their underlying aquifers perform
numerous interrelated environmental functions, including water cycling, nutrient and mineral
cycling, and production of plant and animal matter. In addition, aquatic ecosystems provide
humans with a wide range of important goods and services, including drinking water, rare plant
and animal habitat, recreational and commercial fisheries, and other recreation opportunities. The
functioning of ecosystems (interaction of organisms and the physical environment) often
provides other services such as water purification, recharge of groundwater, maintenance of
aquatic biodiversity, flood control, climate regulation, and various aesthetic qualities (Water
Science and Technology Board 2004). The term “aquatic functions” in these guidelines refer to
these collective aquatic processes, goods, and services. Any recreational or other proposed use
of a mitigation bank site must be passive or otherwise not result in aquatic function loss,
impairment or degradation. It is also the bank sponsor’s responsibility to protect the bank site
through the use of legal restrictions, signage and barriers to nuisance animals or inappropriate
vehicular traffic.

1. PURPOSE AND SCOPE. The primary purpose of this document is to assist the bank
sponsors, their agents, and other interested parties with the successful development and operation
of wetland and stream mitigation banks, pursuant to the requirements provided in the Rule. A
secondary purpose is to assist the Interagency Review Team (IRT) members in reviewing,
commenting and approving mitigation bank documents. Detailed instructions are provided

'"The CWA provisions and regulations contain legally binding requirements. This guidance does not substitute for
those provisions or regulations, nor is it a regulation itself. It does not impose legally binding requirements on EPA,
the USACE or the regulated community, and may not apply to a particular situation depending on the circumstances.
Any decisions regarding a particular mitigation bank will be based on the applicable statutes, regulations, and case
law. Therefore, interested persons are free to raise questions about the appropriateness of the application of this
guidance to a particular situation, and the USACE, in coordination with the other appropriate agencies, will consider
whether or not the recommendations or interpretations of this guidance are appropriate in that situation based on the
statutes, regulations, and case law. Note that nothing in this document should be interpreted or construed as a
promise or guarantee that a project which satisfies the criteria or guidelines given herein will be assured of a permit
or an approved banking instrument.



below to identify the different elements and analyses generally needed to prepare the Prospectus
and BI, as well as, monitor and track the progression of the mitigation site and site credits.

All Bls approved on or before July 9, 2008, are grandfathered and operation of these prior
approved banks is not subject to the Rule or to these guidelines. However, any prior approved
BI that requires a major amendment after July 9, 2008, or any new BI approved after this date,
must comply with the Rule. For any bank proposal that has not received final BI approval prior
to the issuance date of these guidelines, there is no grandfather provision in these guidelines. In
other words, the issue is not a matter of meeting criteria contained in these guidelines (i.e., credit
schedules, baseline data, monitoring, etc.) vs. meeting criteria contained in the former guidelines,
but an issue of Rule compliance. It is the position of the USACE that regardless of the submittal
date of a BI, if it complies with these guidelines, it would also comply with the Rule; and the
former guidelines do not meet Rule requirements. Although it is not mandatory for a BI to
comply with all aspects of these guidelines, the USACE strongly encourages and recommends
that all documents submitted during the BI approval process comply with these guidelines.
Failure to follow the procedures outlined in these guidelines will likely result in excessive delays
in the BI approval process. For any bank proposed prior to the date of these guidelines, the
USACE will evaluate documents submitted by the Bank Sponsor (sponsor) on a case-by-case
basis and give consideration to where the bank is in the approval process.

This document does not address in-lieu-fee or site specific mitigation requirements. Additional
guidance on these topics is provided in the Rule. All Bls not approved before July 10, 2008,
must comply with the Rule.

2. SUMMARIES OF APPLICABLE LAWS AND REGULATIONS. This guidance is
issued in accordance with the following statutes, regulations, and policies. It is intended to
clarify provisions within these existing authorities and does not establish new requirements.
References listed below do not identify all general environmental laws and regulations that apply
to the authorities covered under the DA’s Regulatory Program. Furthermore, each IRT
representative shall ensure that their respective legal requirements are adequately addressed
throughout the process, as required under law. The following list is not inclusive and only
includes the primary references used to shape this guidance document.

2.1 Memorandum of Agreement between the Environmental Protection Agency and the
Department of the Army Concerning the Determination of Mitigation under the Clean Water Act
(CWA) Section 404(b)(1) Guidelines (February 6, 1990). Fundamental to this guidance is the
recognition by all parties that prior to approval of a mitigation plan, which may support the
purchase of mitigation credits from an approved USACE mitigation bank, it is a permit
applicant's responsibility to demonstrate that the proposed discharge would comply with the
mitigation sequencing requirements of the Section 404(b)(1) Guidelines of the CWA, as follows:
Avoid impacts to wetlands, streams and open waters through practicable upland alternatives;
Minimize impacts to wetlands, streams and open waters, using all reasonable actions; and
Compensate for unavoidable direct and indirect impacts to wetlands, streams and open waters
that result in a loss of aquatic function(s). Additionally, all mitigation plans must address the
needs of the Federal Government’s policy of no net loss of aquatic resources. (Appendix 1.1)




2.2. Compensatory Mitigation for Losses of Aquatic Resources (33 CFR Part 332, 73 FR 19594-
19705, April 10, 2008) and (40 CFR Part 230). The purpose of this act is to establish standards
and criteria for the use of all types of compensatory mitigation, including off-site and on-site
permittee-responsible mitigation, mitigation banks, and in-lieu fee mitigation, to offset
unavoidable impacts to waters of the United States (US) authorized through the issuance of
Department of the Army (DA) permits pursuant to section 404 of the CWA (33 U.S.C. 1344)
and/or sections 9 or 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 401, 403). This part
implements section 314(b) of the 2004 National Defense Authorization Act (Pub. L. 108-136),
which directs that the standards and criteria shall, to the maximum extent practicable, maximize
available credits and opportunities for mitigation, provide for regional variations in wetland
conditions, functions, and values, and apply equivalent standards and criteria to each type of
compensatory mitigation. This part is intended to further clarify mitigation requirements
established under USACE and US Environmental Protection Agency (EPA) regulations at 33
CFR Parts 325 and 332, and 40 CFR Part 230, respectively. The Rule is the primary regulation
on which this document is based. Projects deemed appropriate for off-site compensatory
mitigation at a mitigation bank must demonstrate full compliance with existing Federal statutes
and regulations. (Appendix 1.2)

2.3. Regulatory Guidance Letter (RGL) 05-01. Guidance on the Use of Financial Assurances,
and Suggested Language for Special Conditions for DA Permits Requiring Performance Bonds.
The purposes of this guidance are: 1) to provide general guidance on the use of letters of credit,
performance bonds and other financial assurances, and 2) to provide specific guidance for the
use of performance bonds to ensure the completion of compensatory mitigation projects. This
guidance applies to DA permits that are conditioned to include any type of financial assurance to
ensure that required compensatory mitigation is completed. It may also be used when financial
assurances are required for mitigation and/or restoration for unauthorized activities.

(Appendix 1.3)

2.4. Memorandum for Regulatory Division, Savannah District, dated April 24, 2008.
Performance Bonds and Other Financial Assurances (FA) and Requirements of RGL 05-01. The
purposes of this memorandum are to provide guidance for determining when a FA is required
and possible alternatives that should be considered prior to using FA. Furthermore, for bank
purposes, FA, where appropriate, shall be structured to: include generally, the use of letters of
credit, escrow accounts, irrevocable trusts, legislatively enacted dedicated funds; ensure that no
more than 80% of the credits are incrementally released over the monitoring period, where
established success criteria or milestones have been met, and the remaining credits are released
only after the final monitoring period success criteria have been met; and ensure USACE is the
beneficiary oblige and not the principal of surety. (Appendix 1.4)

2.5. RGL 08-03. Minimum Monitoring Requirements for Compensatory Mitigation Projects
Involving the Restoration, Establishment, and/or Enhancement of Aquatic Resources. This RGL
provides the Districts and regulated public guidance on minimum monitoring requirements for
compensatory mitigation projects, including the required minimum content for monitoring
reports (Appendix 1.5).




2.6. Standard Operating Procedure, Compensatory Mitigation (Wetlands, Openwater & Streams)
(March 2004). This Standard Operating Procedure (SOP) provides the Savannah District, the
IRT, and the regulated public predictability and consistency for the development, review and
approval of compensatory mitigation plans. A key element of this SOP is the establishment of a
method for calculating mitigation credits. While this method is not intended for use as project
design criteria, appropriate application of the method should minimize uncertainty in the
development and approval of mitigation plans and allow expeditious review of applications.
When this SOP is used in the establishment of a Mitigation Bank, the USACE will consult with
the IRT, with the goal of achieving a consensus of the IRT regarding the factors, elements, and
design of the Mitigation Bank Plan. Once a mitigation bank receives final approval using a
dated version of this SOP, that version would remain valid for that bank unless the bank is
amended or substantially modified. With regard to an approved mitigation bank, the version of
the SOP used to calculate credits generated by the bank would remain applicable to that bank for
the purpose of re-calculating credits associated with proposed minor modifications to the bank.
If a substantial modification is proposed for an approved mitigation bank, the last approved
version may be required for use in re-calculating credits. Regardless of which version of the
SOP might have been used to calculate credits for an approved mitigation bank, permit
applicants intending to purchase mitigation bank credits are required to use the latest approved
version of the SOP when calculating credit requirements. All decisions on which version of this
SOP are applicable to any situation will be made by the USACE and are final. (Appendix 1.6)

2.7. Federal Aviation Administration (FAA) Advisory Circular on Hazardous Wildlife
Attractants on or near Airports (AC No: 150/5200-33, 5/1/97). This advisory circular provides
guidance on locating certain land uses having the potential to attract hazardous wildlife to or in
the vicinity of public-use airports. Wetland and stream mitigation banks should be designed to
not create a wildlife hazard. Bank sponsors will be required to coordinate with FAA in regard to
any mitigation bank site within 5 statute miles of any airport that has potential to increase the
wildlife attractant hazard and provide a summary of the findings to the USACE. If FAA
determines the mitigation bank site will increase the wildlife attractant hazard, the proposed site
may not be a feasible mitigation bank site. If after approval of a mitigation bank site, the FAA
determines that a mitigation bank site has created a wildlife attractant hazard, it will be the bank
sponsor’s responsibility to resolve all issues and make any and all appropriate
modifications/amendments to the mitigation bank site and the BI. Note: This may require some
type of adaptive management to reduce the wildlife attractant hazard, which subsequently may
require functional unit changes for the mitigation bank site. (Appendix 1.7)

3. SITE SELECTION. Selection of an appropriate bank site is one of the most critical steps in
the decision-making process when determining if a mitigation bank site is feasible. It is the bank
sponsor’s responsibility to provide the supporting rationale necessary to justify selection of the
proposed site. Note that the proposed site must be large enough to warrant the investment of
USACE resources; for example, where the proposed mitigation bank is generally a minimum of
100 acres of wetland, excluding preservation areas and buffers, and/or the proposed stream
mitigation bank is normally a minimum of 4,000 linear feet of stream, excluding preservation
areas. Smaller banks may be considered where the bank sponsor’s proposal can demonstrate that
the proposed bank site is feasible for consideration due to some other circumstances that would
make the proposed mitigation bank site a substantive ecological acquisition (e.g., it is adjacent to



another mitigation site, designated as a high-priority area by a state or federal agency, and/or
supports habitat for endangered species).

4. SERVICE AREA. A service area is a designated geographic area (e.g., a watershed,
multiple watersheds, an ecoregion, and/or a physiographic province) for which a permittee may
secure mitigation credits for permitted impacts that occur within that same region, where
appropriate credit is available for such purposes. Note that each bank will be associated with a
primary and secondary service area in the State of Georgia.

In Georgia, there are 17 primary service areas” that are displayed on Figure 1. For each primary
service area, there is an assigned secondary service area. Figures 2 — 18 depict both the primary
and secondary service area. These service areas may also be viewed at
http://www.sas.usace.army.mil/MBSA.htm.

4.1. Primary Service Areas. For the purpose of this guidance document, the primary service
area is the designated geographic area, as described above, wherein a bank can reasonably be
expected to provide appropriate compensation for impacts to wetlands, streams, stream corridors,
and/or aquatic resources. For purposes of addressing USACE mitigation requirements, a bank’s
primary service area will have priority over any other approved banks secondary service area for
all mitigation requirements, where appropriate credits are available.

4.2. Secondary Service Areas. For the purpose of this document, the secondary service area is
the designated geographic area wherein a bank can reasonably be expected to provide
appropriate compensation for minimal impacts to wetlands, streams, stream corridors, and/or
aquatic resources.

The secondary service area may be utilized for compensatory mitigation for any DA Permit if:
there are no available credits at any primary service area banks; and the applicant can thoroughly
demonstrate with documentation that the secondary service area bank will replace the lost
aquatic functions at the impact site with in-kind mitigation.’

Any secondary service area compensatory mitigation purchase must be approved by the USACE
prior to purchase. Note that this guidance document takes priority over the Standard Operating
Procedure for Compensatory Mitigation, dated March 2004, regarding the use of secondary
service areas for compensatory mitigation.

’The US Geological Survey (USGS) has established 52 watersheds based on the 8-digit Hydrologic Unit Codes
(HUC) within the state boundary of Georgia. In Georgia, these HUCs were reviewed by the IRT and used, in part,
to establish standardized service areas. These service areas were developed to compensate lost aquatic functions
associated with permitted impacts to waters to the US within a consistent geographical area where aquatic resources
are similar in kind and function. The Savannah District issued a PN, dated March 2004, informing the public of the
above service area procedures.

*In accordance with the preference hierarchy indicated in the Rule, a mitigation bank’s secondary service area is
typically more appropriate for compensatory mitigation requirements than in-lieu fee mitigation purchases.
Development of a mitigation bank requires site identification in advance, project-specific planning, and significant
investment of financial resources that is often not practicable for many in-lieu fee programs. For these reasons, the
USACE should give preference to the use of mitigation bank credits when these considerations are applicable.
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5. APPROVAL PROCESS AND REQUIREMENTS. This section provides an overview of
the procedures to be employed for establishing and obtaining USACE approval for mitigation
banks in the State of Georgia. In brief, the Bank Sponsor (or his/her designee) shall prepare and
submit the following documents to the USACE for approval: Draft Prospectus; Prospectus;
Draft BI; and Final BI. After the Draft Prospectus has been approved by the USACE, the
information in the Draft Prospectus shall be used to support the development of the Prospectus,
and the Prospectus shall be used to support the development of the Draft BI. Once the Draft BI
is approved by the USACE, the compendium of all documents collectively will be considered the
Final Banking Instrument, that is, after all responsible parties sign the contractual agreement.”
After signature, the Final BI will be considered approved. The Final BI must be approved by the
USACE prior to the bank being eligible for use to mitigate for DA authorized impacts. After the
Final BI is approved and all other site protection documents are in-place, work efforts may
initiate on the site, with the understanding that all other obligations (e.g., monitoring and
tracking) will be implemented in accordance with the signed document. The following sections
outline the USACE recommended approach to meeting the procedural steps required by Rule,
which if followed, will result in expeditious processing of bank proposals and BI approval,
where appropriate.”

Prior to the release of credits, a Declaration of Conservation Covenants and Restrictions using
the model language provided on the USACE Savannah District web site must be submitted to
USACE Office of Counsel for written approval. Once approved, it must be recorded and a copy
of the recorded document furnished to Office of Counsel providing for the perpetual protection
of the bank site property. The location of the web site and contact for Office of Counsel for the
restrictive covenant model language is: http://www.sas.usace.army.mil. Select the file entitled,
"Obtaining a Permit." Select the file entitled "Compensatory Mitigation." Select the file entitled,
"Model Declaration of Conservation Covenants and Restrictions.” In addition to the required
Declaration of Conservation Covenants and Restrictions, additional credit may be provided if a
conservation easement is granted to a qualified holder under the Georgia Uniform Conservation
Easement Act.

6. DRAFT PROSECTUS. The Draft Prospectus® is the document that is used to characterize
the existing site conditions; identify potential site challenges/opportunities in the watershed; and
determine the overall feasibility of using the proposed site as a mitigation bank. This document
shall contain this statement: I give the U.S. Army Corps of Engineers permission to conduct an
on-site inspection; and I certify that I have the authority to make this request and give said
permission. If the sponsor of the proposed mitigation bank is not the property owner at the time
the Draft Prospectus is submitted, he/she must have the authority to pursue the mitigation
banking process for the subject site. Additionally, the sponsor must own the subject bank site
before the Final BI will be approved (see Section 8.1.3. below).

*Appendix 4 provides an example of the Contractual Agreement: Bank Approval Letter.

> Appendix 5 provides the outline and topics to be addressed in each document (i.e., draft Prospectus, Prospectus,
draft BI, and final BI). Documentation shall be assembled so that revisions can be made and subject text replaced in
sections such that the entire submittal does not need to be reproduced and resubmitted to the USACE. Only revised
pages shall be submitted during the review process.

®See foot note 5 above.
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6.1. Required Elements. The draft prospectus proposal shall include a description of the
following factors. This information will be used to determine the overall feasibility and
sustainability of the proposed site. The draft prospectus must address/include:

6.1.1. Bank Sponsor. The fee owner(s) of the property is the bank sponsor. The bank sponsor
must propose or concur with the establishment of a mitigation bank, and is subject to the terms of
the banking instrument and must sign the Declaration of Covenants and Restrictions. Provide the
name of the property owner as shown on the deed of title, address, telephone number, fax
number, and e-mail address. The entities identified at 6.1.1-6.1.3 will be referenced collectively
in this guidance as "sponsor."

6.1.2. Bank Co-Sponsor. The co-sponsor is an entity that is not the fee owner of the property,
but who is entitled to an ownership interest or profit in the credits generated by the bank by
contract or other legal document, or by formation of a partnership, company or corporation, or as
a governmental department. The co-sponsor may play the leading role in the establishment and
operation of the bank. If there is a co-sponsor, in addition to the land owner-bank sponsor,
provide the name of the co-sponsor, company or corporation name, name of primary point of
contact, address, telephone number, fax number, and e-mail address. If the co-sponsor intends to
acquire fee title to the property and become the bona fide bank sponsor, please so state. The
property must be acquired before the final BI authorization is approved.

6.1.3. Agent, Consultant and/or Representative. This is an entity who is not the owner of the
property (bank sponsor), and who has no ownership interest in the land or the credits generated
by the bank (co-sponsor) but who acts solely as a representative, agent or consultant for the bank
sponsor or the co-sponsor. If there is an agent, provide the name of the primary point of contact,
address, telephone number and e-mail address.’

6.1.4. Proposed Service Area (see Section 4)

6.1.4.1. Primary Service Area
6.1.4.2. Secondary Service Area

6.1.5. Existing Site Conditions For All Banks (Streams and/or Wetland):®

6.1.5.1. Describe size, location, acreage of wetland and/or linear footage stream restoration,
establishment, enhancement, and/or preservation at the mitigation bank site and position in watershed. ’

"Property that is subject to third party holders of mineral or timber rights or easements shall not be considered as
eligible for consideration as a mitigation bank unless said rights are released and extinguished.

¥At Draft Prospectus, the Sponsor is not required to submit wetland/stream delineations or surveys, cultural resource
surveys, or endangered species surveys.

?As discussed in Section 3, the proposed site must be large enough to warrant the investment of USACE resources
necessary to be considered feasible. Small banks may be considered where the bank sponsor’s proposal can
demonstrate that the proposed bank site is feasible for consideration due to some other circumstances that would
make the proposed mitigation bank site a substantive ecological acquisition.
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6.1.5.2. Identify site coordinates (latitude/longitude), 8-digit HUC designation and 12-digit HUC
designation (http://datagateway.nrcs.usda.gov/GatewayHome.html).

6.1.5.3. Identify existing and historic tree, shrub and herbaceous vegetation.

6.1.5.4. Discuss how the proposed mitigation bank will contribute to the objectives of the State
Wildlife Action Plan by conserving or restoring habitat within areas designated as high priority
waters or watersheds
(http://georgiawildlife.dnr.state.ga.us/documentdetail.aspx?docid=89&pageid=13 &category=con
servation), potential conservation opportunity areas
(http://georgiawildlife.dnr.state.ga.us/documentdetail.aspx?docid=89&pageid=14&category=con
servation), or other high priority rare species/natural community sites designated by the Georgia
Department of Natural Resources, Wildlife Resources Division, Nongame Conservation Section.

6.1.5.5. Discuss past, present and the potential for wildlife utilization.

6.1.5.6. Summarize findings from literature review regarding potential for federal and state
threatened and endangered species to occur on the site (http:// www.fws.gov/Athens/).

6.1.5.7. Summarize findings from literature review regarding potential for Cultural Resources to
occur on the site (http://www.nr.nps.gov/).

6.1.5.8. Discuss compatibility with existing and proposed pipelines, power lines, roads, borrow
pits, landfills or other manmade features (i.e. culverts, dams, or other in-stream structures)
located adjacent to, nearby, and up and downstream (within 1 mile) of the proposed bank site,
and any anticipated direct or indirect affect those features may have on the site. Would there be
a potential for the bank site to become a corridor for future road or utility development?
Photographs of the structures should be provided in the draft prospectus, to determine if they
present a barrier to fish passage.

6.1.5.9. Discuss compatibility with past, present and future uses of lands located adjacent to,
nearby or upstream of the proposed bank site (within 1 mile), and any anticipated direct or
indirect affect those land uses may have on the site. Would there be a potential for adjacent land
uses to result in ecological isolation of the bank?

6.1.5.10. Discuss compatibility with current and 30-year projection of impervious surfaces for
county(s) within which the proposed bank site is located. The affect that the volume of
impervious surface-induced storm water runoff would have on the bank site. Would the wetland
or stream bank be able to handle anticipated increases in storm water discharges associated with
anticipated changes in the percent of impervious surface land cover? See Appendix 2 for an
example approach to calculating impervious surface-induced storm water runoff.

6.1.5.11. Discuss watershed-scale features,lo such as:

1 Use of a GIS-based system may provide information on other land disturbing activities that have occurred in the
watershed, and where wetlands and streams are located. Good reference documents can be found at:
http://www.epa.gov/owow/nps/watershed handbook and http://www1.gadnr.org/cwcs/Documents/strategy.html
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(a) Water quality. Document watershed and storm water management plans, existing
aquatic resource impacts, proximity to 303(d) listed streams, potential for on-site or
nearby sources of chemical contamination.

(b) Aquatic habitat diversity and connectivity. Discuss proximity to wildlife corridors,
proximity to designated or primary trout waters, proximity to essential fish habitat,
proximity to threatened and endangered (or candidate) species and proximity to wild and
scenic rivers

6.1.5.12. Discuss floodplain Management Goals. Identify county/city floodplain management
goals in which the proposed bank is located, if available, and discuss the positive and/or negative

affects the proposed bank could have on those goals.

6.1.6. Existing Site Conditions For Stream Banks:

6.1.6.1. State linear feet of streams by type (NC Method) and order, and provide a preliminary
evaluation of Rosgen stream type (e.g. C6, B2) as well as Simon channel evolution stage for
each reach proposed to be included in the bank. (NC Method —
http://h20.enr.state.nc.us/ncwetlands/documents/NC Stream_ID_Manual.pdf; Rosgen Stream
Classification System - http://www.wildlandhydrology.com/assets/ ARM_5-3.pdf; and Simon
Channel Evolution — http://www.epa.gov/warsss/sedsource/successn.htm)

6.1.6.2. Describe stream geomorphology, including features such as riffles and pools, estimated
width and depth at bankfull, estimated sinuosity, and estimated degree of entrenchment.

6.1.6.3. Describe existing aquatic function impairments.

6.1.6.4. Provide a Chemical Baseline Data Collection Plan. This data collection plan should
include the core water quality variables (i.e. temp, pH, DO/BOD, and Total Suspended Solids),
as identified in Appendix 10. The plan should also include the location of water quality
monitoring stations and the frequency and timing of monitoring events. If any potential for on-
site or nearby sources of chemical contamination are identified above, in Section 6.1.5.11(a), the
sponsor will need to provide a plan for collecting samples and laboratory analysis.

6.1.7. Existing Site Conditions For Wetland Banks:

6.1.7.1. Acreage of wetlands by type (Cowardin) - (Cowardin System can be found at,
http://www.fws.gov/wetlands/ _documents/gNSDI/ClassificationWetlandsDeepwaterHabitatsUS.

pdf).

6.1.7.2. Describe soils classifications, current and relict - (Soil classification descriptions can be
found at, http://soils.usda.gov/technical/classification/osd/index.html).

6.1.7.3. Describe current and historic site hydrology; including source(s) of natural hydrology.
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6.1.7.4.

Describe existing aquatic function impairments.

6.1.8. Stream Bank Objectives. Identify bank objectives that would correct functional

impairment. Objectives may also be parameters that would be monitored for documentation of
functional lift and success. The following is a partial list of objectives for a stream bank:

6.1.8.1.

6.1.8.2.

6.1.8.3.

6.1.8.4.

6.1.8.5.

6.1.8.6.

6.1.8.7.

6.1.8.8.

6.1.8.9.

6.1.8.10.

6.1.8.11.

6.1.8.12.

6.1.8.13.

6.1.8.14.

6.1.8.15.

Reduce turbidity - normal and storm flow conditions.
Ameliorate storm flow - essentially a flattening of the hydrograph for storm events.
Reduce excess nutrients (pick the nutrient(s) most likely to be reduced).
Reduce harmful levels of bacteria (fecal coliform or otherwise).
Change water temperature toward reference conditions.
Increase number/diversity of benthic organism.
Increase number/diversity of native fish.
Return endangered species or increase population if already present.
Reduce chemical pollutants/contaminants (organics, pesticides, metals, etc.).
Increase dissolved oxygen.
Improve 303d listing of stream.
Improve biodiversity.
Reduce abundance of invasive species.
Restore floodplain connectivity.

Increase/improve fish passage.

6.1.9. Wetland Bank Objectives. Identify bank objectives that would correct functional

impairment. Objectives may also be parameters that would be monitored for documentation of
functional lift and success. The following is a partial list of possible objectives for a wetland
mitigation bank:

6.1.9.1.

6.1.9.2.

6.1.9.3.

Restore natural hydrology.
Improve sediment retention.

Enhance flood-flow attenuation.
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6.1.9.4.

6.1.9.5.

6.1.9.6.

6.1.9.7.

6.1.9.8.

6.1.9.9.

Enhance nutrient cycling and sequestration.

Increase groundwater recharge.

Create/enhance spawning sites and nursery areas for fish and other aquatic life.
Return endangered species or increase population if already present.

Reduce chemical pollutants/contaminants (organics, pesticides, metals, etc.).

Improve biodiversity.

6.1.9.10. Reduce abundance of invasive species.

6.1.10.

Proposed Mitigation Plan:

6.1.10.1. Describe resource (habitat) type(s) and amount(s) that will be provided.

6.1.10.2. Describe method of compensation (restoration, enhancement, and/or preservation).

6.1.10.3. Describe work to be performed on the site, including proposed enhancement and
restoration efforts.

6.1.10.4. For preservation areas, describe how all five of the of the following threshold criteria
identified in the Rule at 33 CFR 332.3(h) are met. (See Appendix 1.2)

(a) The resources to be preserved provide important physical, chemical, or biological
functions for the watershed.

(b) The resources to be preserved contribute significantly to the ecological sustainability
of the watershed. In determining the contribution of those resources to the ecological
sustainability of the watershed, the District Engineer (DE) must use appropriate
quantitative assessment tools, where available.

(c) Preservation is determined by the DE to be appropriate and practicable (explain why
the DE should determine that the proposed preservation area would be an appropriate and
practicable component of the proposed mitigation bank site).

(d) The resources are under threat of destruction or adverse modifications.

(e) The preserved site will be permanently protected through an appropriate real estate or
other legal instrument (e.g., easement, title transfer to state resource agency or land trust).

6.1.10.5. In addition to a narrative description, provide data in the following table format for
each discrete wetland area and/or stream reach for the proposed bank:
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Table 1. Proposed Wetland Mitigation Outputs (acres)

Habitat

Restoration

Enhancement

Preservation

Establishment

Class)

Wetland a (Cowardin

Class)

Wetland b (Cowardin

Table 2. Proposed Stream Mitigation Outputs (linear Feet)

Channel Restoration Riparian Buffer Work: (App. 1, Tab 7, Attachment C, Pg 4)

Priority 1 xxx linear | 1X minimum | Restoration or | Left bank, right | xxx linear
feet buffer width | preservation | bank, or both feet

Priority 2 xxx linear | 2X minimum | Restoration Left bank, right | xxx linear
feet buffer width | preservation | bank, or both feet

Priority 3 xxx linear | 3X minimum | Restoration or | Left bank, right | xxx linear
feet buffer width | preservation | bank, or both feet

Priority 4 xxx linear | 4X minimum | Restoration or | Left bank, right | xxx linear
feet buffer width | preservation | bank, or both feet

Bank structure | xxx linear
feet

Structure xxx linear

removal feet

6.1.11. Summarize Probability of Bank Success by Addressing the Following Elements:

6.1.11.1. Identify resource functions of the compensatory mitigation project in terms of the

needs of the watershed, ecoregion, physiographic province, or other geographic area of interest.

6.1.11.2. Discuss ecological suitability of the site to achieve the objectives of the proposed
mitigation bank, including the physical, chemical, and biological characteristics of the bank site
and how that site will support the planned types of aquatic resources and functions.

6.1.11.3. Discuss site benefits, including: the potential functional gains and services to be
generated by bank; self-sustainability (i.e., will site gains/services continue to function over time
in a changing landscape or will long-term management be required to maintain ecological
functions); and potential habitat supporting, for example, federal and state listed endangered or
threatened or other important species/habitat that are located within the region of the proposed
project site.

6.1.12. Discuss Qualifications of the Sponsor to Successfully Complete the Proposed Mitigation.
The USACE will make a case-by-case determination on all proposed mitigation banks
concerning whether the standard credit release schedule system of financial assurances (Section
12.1) will be adequate to provide a high level of confidence of success, or if additional monetary
financial assurances would also be required (Section 12.2). If the USACE should determine that
additional financial assurances would be required, it would be the responsibility of the bank
sponsor. The bank sponsor may also elect to voluntarily offer financial assurances. The USACE
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will make a case-by-case determination on each bank proposal based on information provided by
the bank sponsor in the draft prospectus, including but not limited to:

6.1.12.1. Success with past mitigation banks in Georgia or other states. All mitigation bank
experience must be documented; successful and/or unsuccessful, under all corporations, LLCs or
other company affiliations. Failure to provide past experience information will likely result in
the requirement of monetary financial assurances.

6.1.12.2. Statement from the bank sponsor there is adequate financing available to accomplish
proposed work on the mitigation bank site, with acknowledgment there would be no potential for
credit release (i.e. sales) until after submission and approval of construction and planting reports.

6.1.12.3. Rationale to support why the proposed mitigation bank site and proposed restoration
and/or enhancement activities would have an inherently high level of potential for success. Also
explain why the proposed mitigation bank site and proposed restoration and/or enhancement
activities would have an inherently low level of potential for problems or failure.

6.1.12.4. Statement from bank sponsor concerning mitigation banking experience of the
environmental consulting firm to design and implement the mitigation bank. Where the decision
regarding FA is based in part or solely on the use of an experienced consulting firm, the bank
sponsor shall provide a copy of a contractual agreement documenting that work will be
completed in accordance with the approved banking instrument by said firm."!

6.1.12.5. Statement from bank sponsor concerning the training/experience of the team designing
the stream or wetland restoration project and the contractors who will install the project.

6.1.13. Site Delineated on the Following Maps, Figures and Photographs:

6.1.13.1. Vicinity Map(s) (including written directions to site entrance) in 1:24,000 scale -
(USGS Quadrangle Sheet data can be downloaded from
http://datagateway.nrcs.usda.gov/GatewayHome.html).

6.1.13.2. County Road Map in 1:24,000 scale - (County Road data can be downloaded from
https://data.georgiaspatial.org/index.asp).

6.1.13.3. Property Plat(s) - (Parcel data can be found at http://gaassessors.com/).

6.1.13.4. 12-digit HUC Map in 1:1,000,000 scale — (12-digit HUC data can be downloaded from
http://datagateway.nrcs.usda.gov/GatewayHome.html).

6.1.13.5. USGS Quadrangle Sheet(s) in 1:12,000 scale — (USGS Quadrangle Sheet data can be
downloaded from http://datagateway.nrcs.usda.gov/GatewayHome.html).

6.1.13.6. Aerial photograph in 1:12,000 scale — (Aerial photography data can be downloaded
from https://data.georgiaspatial.org/index.asp).

""The USACE may require a FA if the bank sponsor changes consulting firms prior to completion of construction.
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6.1.13.7. NRCS Soil Map(s) in 1:12,000 scale — (Soils data can be downloaded from
http://soildatamart.nrcs.usda.gov).

6.1.13.8. National Wetland Inventory Map(s) in 1:12,000 scale — (National Wetland Inventory
data can be downloaded from http://wetlandswms.er.usgs.gov/imf/imf.jsp?site=extract_tool).

6.1.13.9. Standard Service Area Map in 1:2,750,000 scale — (8-digit HUC data can be
downloaded from http://datagateway.nrcs.usda.gov/GatewayHome.html).

6.1.13.10. Georgia State Wildlife Action Plan (SWAP) Map in 1:24:000 scale.

6.1.14. Additional Required Maps, Figures and Photographs:

6.1.14.1. Identify and map any FAA-regulated airports within a five mile radius of proposed
project site in 1:100,000 scale — (this information should be available on USGS quad sheets).

6.1.14.2. Identify and map known listed Federal/state listed Endangered or Threatened species
sites that are located within a three mile radius of proposed project site in 1:24,000 scale — (This
information is available at http://www.georgiawildlife.org/documentdetail.aspx?docid=89
&pageid=10&category=conservation).

6.1.14.3. Identify and map known cultural resource sites that are located within a one mile
radius of proposed project site in 1:24,000 scale — (National Register of Historic Places can be
viewed at http://nrhp.focus.nps.gov/natreghome.do?searchtype=natreghome).

6.1.14.4. Identify and map proposed restoration, enhancement, preservation, creation, and
upland buffer areas in 1:6,000 scale on a topographic map and aerial photograph.

6.1.14.5. Present site photographic records identifying all habitat types present on the site in
1:6,000 scale.

6.1.15. Real Property Requirements:

6.1.15.1. A title search must be conducted in the record deeds office in which the proposed
bank site lies. Title Insurance is not required until the banking instrument has been approved.

6.1.15.2. Provide a copy of the deed of title — (Deed of title data can be found at
http://www.gsccca.org/search/RealEstate/, or at Tax Assessor’s Office).

6.1.15.3. Provide copies of any deeds to secure the debt recorded by a financial or lending
institution. If there is a deed to secure the debt, and the mitigation bank is approved, then prior to
recording the restrictive covenant, the financial institution will be required to sign a "Consent
and Agreement" to subordinate the security on the debt. See Section 4 above regarding web site
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for Declaration of Conservation Covenants and Restrictions that includes language for the
"Consent and Agreement."

6.1.15.4. Provide copies of all recorded easements, liens, right-of-ways and most recent
recorded platted survey with location of the proposed bank site. If the bank is approved, the
required survey of the bank site must show all existing easements and right-of ways on or across
the bank site.

6.1.15.5. A proposed site will not be accepted if there are any outstanding mineral or timber
rights or leases granted to a third party unless the rights are extinguished. State whether or not
there are any outstanding third party rights or leases.

6.1.15.6. State whether the property is now protected by a conservation easement, as a park,
green space, greenway, wildlife habitat, recreational area or by any other manner.

6.1.15.7. State whether the proposed bank site is part of a commercial or residential
development. If so, no lots may be sold from any portion of the tract until the Declaration of
Conservation Covenants and Restrictions is recorded. This rule will not be applicable if the bank
site is a completely separately-owned tract and will be separately-managed and not made part of
the common area.

6.1.15.8. State whether the bank site will be for use by the public. If so, state what uses the
public will make of the site and whether it would entail any improvements to the site for passive

recreation.

6.1.15.9. Provide a statement that assures that there will be access or right of way to the bank
site provided by property adjacent to the bank site, by road or by common easement.

6.1.15.10. State that a title search has been completed and that there is no litigation, zoning or
legal impairment to proceeding with the bank proposal.

6.2. Draft Prospectus Approval Process. The approval process is as follows:

6.2.1. Draft Prospectus Submittal. The Sponsor shall submit a draft prospectus to the USACE
for review, comment, and consultation'.

6.2.2. Within 30 Calendar Days of Receipt of the Draft Prospectus, the USACE will review the
submittal for completeness.

6.2.3. Complete Draft Prospectus. If the draft prospectus is complete, the USACE:

6.2.3.1. May conduct a preliminary site visit, if necessary.

12 Should any deadline referenced in this document fall on a weekend or holiday, the deadline shall be the next
business day. All timelines are based on calendar days, not business days.
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6.2.3.2. Will make a preliminary determination as to whether the site has potential to be a
feasible mitigation bank site'.

6.2.3.3. Will place the bank on the agenda for the next available IRT meeting and request the
bank sponsor provide a copy of the draft prospectus to each member of the IRT™.

6.2.3.4. Will identify the resource agencies and representative from each agency that will
comprise the IRT for the proposed mitigation bank. The USACE will provide the Bank Sponsor
with the name of each IRT member, their phone number, overnight mail address and email
address. Approval process timelines are contingent upon the bank sponsor providing all
documents to the identified IRT members at the specific office location. The bank sponsor will
send all documents to IRT members by overnight mail, with verification of receipt; and by email.
The bank sponsor will maintain a record of all documents sent to the IRT and the date for
verification of IRT member receipt.

6.2.4. Incomplete Draft Prospectus. If the draft prospectus is incomplete, the USACE will
identify additional elements to be addressed, necessary to complete the submittal, and request
this information from the bank sponsor. Ifthe bank sponsor fails to provide requested
information within 45 calendar days, the bank will be administratively withdrawn until the
information is received. Once the additional information is submitted to the USACE, the initial
30 day review period will start over.

6.2.5. Within 15 Calendar Days of the IRT Meeting or Site Visit, which ever occurs last, the
IRT members shall provide the USACE Project Manager (PM) with a written (i.e., letter or
email) opinion accepting or rejecting the feasibility of the proposed bank site as well as the
rationale for the decision. If a member of the IRT fails to provide an opinion on the request, the
USACE will assume there are no objections to the bank by that member. "

6.2.6. Within 30 Calendar Days of the IRT Meeting or Site Visit, which ever occurs last, the
USACE will provide the sponsor and the IRT members with a letter or email, recommending a
prospectus be prepared for the site or terminate the bank proposal request.

BIf the site is not deemed feasible, the USACE will inform the sponsor and the IRT in writing; this letter will
explain why the site is not feasible to support a mitigation bank and terminate the process.

"“The Bank Sponsor shall provide the draft prospectus to the IRT members at least 30 days prior to the scheduled
IRT meeting. In addition, the bank sponsor will send a copy of the draft prospectus to: Office of Counsel, Attention
Regulatory Counsel, 100 W. Oglethorpe Avenue, Savannah, GA 31402-0889. If this step does not occur as
prescribed, the bank sponsor will be responsible for arranging to have the bank’s draft prospectus placed on the
agenda for the following IRT meeting. Scheduling of the IRT meeting will depend on the submission date of the
draft Prospectus and timeline of next scheduled IRTmeeting. Approval process timelines are contingent upon the
bank sponsor providing all documents to the appropriate IRT members at the specific office location. The bank
sponsor will send all documents to IRT members by overnight mail, with verification of receipt; and a copy by
email. The bank sponsor will maintain a comprehensive record of all documents sent to the IRT, with the verified
date of IRT member receipt. The bank sponsor will follow-up with a phone call to each IRT member to confirm
they received the document and the date of receipt. The bank sponsor will include an up-to-date copy of the
document transmittal record with all submittals.

!> The USACE will not prompt IRT members to provide comments on the draft prospectus, prospectus, draft BI or
final BI. As stipulated in the Rule, it is the responsibility of each IRT member to provide comments to the USACE
during each phase of the BI approval process. Document transmittal and tracking is discussed at footnote 14.
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Diagram 1 presents a summary of the steps and approximate timelines to finalize the Draft
Prospectus. Timelines are contingent upon timely submittal of requested information.

7. PROSPECTUS. If the USACE determines the mitigation bank has merit and recommends
that additional investigations are warranted for the proposed bank site, the Bank Sponsor may
develop and submit a prospectus for the bank site. The Prospectus is the document that is used
to demonstrate that there is a need for the mitigation bank; to characterize the existing site
conditions; to identify potential site challenges/opportunities in the watershed; to describe onsite
construction efforts; and to provide site management options, protective measures and other
measures to ensure the long term success of the bank.

7.1. Required Elements. The information to be provided in the Prospectus'® along with the
information presented in the draft Prospectus will be used to support the development of the
bank’s PN '” and mitigation plan."® Information required includes the following:

7.1.1. USACE-Verified Delineation of On-site Waters of the US. The delineation shall be
performed utilizing 1987 Wetland Delineation Manual
(http://el.erdc.usace.army.mil/elpubs/pdf/wlman87.pdf) and the ordinary high water mark as
described in RGL 05-05 (http://www.usace.army.mil/CECW/Documents/cecwo/reg/rgls/rgl05-

05.pdf)."

7.1.2. Section 7 of the Endangered Species Act. Statement of potential effects on federal and
state threatened and endangered species and supporting analysis for USACE determination.

7.1.3. Section 106 of the National Historic Preservation Act. Statement of potential effects on
cultural resources and supporting analysis for USACE determination.

7.1.4. Detailed Baseline Data Collection Plan for Wetlands. The plan should provide details on
the proposal for collecting the following data; actual baseline data is not required in the
prospectus. The plan must include a methodology for analyzing collected baseline data and
discuss anticipated results to be provided in the baseline study report.

7.1.4.1. Description of soils on site. (Soil classification descriptions can be found at
http://soils.usda.gov/technical/classification/osd/index.html)

7.1.4.2. Description of current vegetation on site.

' Appendix 5 includes the outline to be used for addressing the topics presented herein.

""The purpose of a PN is to provide a summary of the Prospectus and indicate that the full Prospectus is available to
the public upon request [33 CFR Part 332.8 (d)(4)]. The bank sponsor may submit an electronic Word copy of the
PN to expedite the process. Appendix 3 provides an example PN.

"The Mitigation Plan must address the 12 criteria required in the Rule and provide clarity as to how the sponsor
intends to construct a mitigation bank. The topics provided as components of the mitigation plan should be
addressed briefly in the Prospectus and detailed in the BI.

PUSACE will verify delineation of waters, with an expanded preliminary jurisdictional determination and forward a
copy of the findings to the IRT members when the PN is issued for the bank. See the Savannah District website for
protocols and forms for performing an expanded preliminary jurisdictional determination.
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7.1.4.3. Location of transects for collecting vegetative species data.
7.1.4.4. Hydrologic monitoring plan: 2°

(a) Method for collection of data regarding flood frequency & duration of inundation.
(b) Location, including reference map, and number of hydrologic monitoring wells.
proposed for the bank site and the associated proposed wetland reference site.

(c) A discussion of why data collected from wells would adequately document variations
in site hydrology.

(d) Information on the type of wells proposed for use, and the frequency and duration of
data collection.

7.1.5. Detailed Baseline Data Collection Plan for Streams. The plan should provide details on
the proposal for collecting the following data; actual baseline data is not required in the
prospectus. The plan must include a methodology for analyzing collected baseline data and
discuss anticipated results to be provided in the baseline study report.

7.1.5.1. Method for collecting geomorphic data (see Table 2 in SOP at Appendix 1.6).

7.1.5.2. Stream flows using (ephemeral, intermittent, or perennial) NC, or USACE approved,
methodology — (NC Method can be found at
http://h20.enr.state.nc.us/ncwetlands/documents/NC Stream ID Manual.pdf).

7.1.5.3. Location of stream gauges.

7.1.5.4. Rosgen Classification - (Rosgen Stream Classification System can be found at
http://www.wildlandhydrology.com/assets/ARM 5-3.pdf).

7.1.5.5. Simon Channel Evolution stage — (Simon Channel Evolution System can be found
http://www.epa.gov/warsss/sedsource/successn.htm).

7.1.5.6. Geomorphic conditions .

7.1.5.7. Fish and benthos IBI — (Fish IBI
http://georgiawildlife.dnr.state.ga.us/assets/documents/SOP_Partl.pdf; and Benthos IBI
http://www.gaepd.org/Files PDF/gaenviron/WPB_Macroinvertebrate_SOP/Macroinvertebrate
Wadeable_Streams.pdf).

7.1.5.8. Location of a reference stream(s), if applicable.
7.1.5.9. Riparian vegetation sampling.

7.1.6. Conceptual Mitigation Work Plan. Provide written specifications and work descriptions
for the following:

Typically, collection of one year of baseline hydrology data is required in order to adequately characterize a
wetland site.
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7.1.6.1. Construction methods, timing, and sequence.

7.1.6.2. Methods for establishing the desired plant community.
7.1.6.3. Plans to control invasive plant species.

7.1.6.4. Soil management and erosion control measures.

7.1.6.5. For stream projects, the plan form geometry, channel form (e.g., typical channel cross-
sections) and design discharge.

7.1.7. Summary of chemical baseline data collected for Streams.

7.1.8. Property Ownership. All the requirements set out in 5.1.9 are still applicable. In
preparation for review of the Declaration of Conservation Covenants and Restrictions by Office
of Counsel, identify the attorney that will prepare the restrictive covenants by name, telephone,
address, email and fax number. The attorney for the bank sponsor should review the model
language and instructions for the surveyor, legal description and have a consultant review the
instructions for an exhibit that addresses the conservation services, functions and values. Title
Insurance will be required to be submitted if the banking instrument is approved.

7.1.9. Statements Regarding Concurrence/Agreement to:

7.1.9.1. Address need for Adaptive Management, Contingency, Long-Term Management and/or
Long-Term Maintenance Plans (Section 8).

7.1.9.2 Financial Assurances.

7.1.9.2. Use Bank Credit Methodology provided in Appendix 1.6, Attachments A, B, C and D;

Performance/Success Criteria in Appendix 1.6, pages 7 and 8 ; Monitoring Criteria in Appendix
1.6, page 7; Reporting Protocol in Appendix 6; Tracking and Monitoring Procedures in Section

13; Credit Release Schedule in Section 12.

7.1.9.3. Be legally responsible for compensatory mitigation requirements once a permittee
secures credits from the bank.

7.1.9.4. Comply with standard default and closure provisions.

7.2. Prospectus Approval Process. The Prospectus (or BI modification) approval process is as
follows:

7.2.1. Prospectus Submittal. The Sponsor shall submit a prospectus to the USACE for review.

7.2.2. Within 30 Calendar Days of Receipt of the Prospectus, the USACE will review the
submittal for completeness. If the Prospectus is complete, the USACE will request the bank
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sponsor to provide copies of the prospectus to the IRT and publish a PN advertising the proposal.

7.2.3. Incomplete Prospectus. If the Prospectus is not complete, the USACE will identify what
additional required element(s) needs to be addressed to complete the submittal and request these
from the bank sponsor. If the bank sponsor fails to provide requested information within 45
calendar days, the project will be administratively withdrawn until the information is received.
Once the additional information is submitted to the USACE, the initial 30 day review period will
start over.

7.2.4. Complete Prospectus. If the Prospectus is complete and a PN is published, the comment
period for the PN shall be 30 days, unless the USACE determines that a longer comment period
is appropriate.

7.2.5. USACE and IRT Comments. The USACE and IRT members may also provide comments
to the sponsor during the comment period, and copies of any such comments will also be
distributed to all IRT members. All comments shall be substantive and offer constructive input
to assist the bank sponsor in drafting an acceptable BI.

7.2.6. Within 15 Calendar Days of the Close of the PN Comment Period, the USACE will
provide copies of all comments received in response to the PN to the IRT members and the bank
sponsor.

7.2.7. Within 30 Calendar Days of the Close of the PN Comment Period, the USACE must
provide written notification (via letter or email) to the sponsor and the IRT members discussing
the practicability of the proposal and any additional information needed to proceed with
preparation of the BI.

7.2.8. Final Baseline Study Plan. Once the bank sponsor has made any necessary corrections to
the baseline study plan and prior to collection of baseline data, the bank sponsor shall submit a
final baseline monitoring plan for USACE review and approval.

Diagram 2 presents a summary of the steps and approximate timelines to finalize the Prospectus.
Timelines are contingent upon timely submittal of requested information.

8. DRAFT BANKING INSTRUMENT. If the USACE determines the Prospectus has merit
and recommends that additional investigations are warranted for the proposed bank site, the
Bank Sponsor may develop and submit a draft BI for the bank site. The BI shall additionally
describe in detail the physical and legal characteristics of the mitigation bank and how it will be
established and operated.

8.1. Required Elements. Specific elements to be addressed in the draft BI Final Mitigation
Plan®' are below:

8.1.1. Baseline Study Findings.

! Appendix E includes the outline to be used for addressing the topics presented herein.
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8.1.2. Mitigation Work Plan. Provide a detailed plan for the compensatory mitigation project,
including, but not limited to:

8.1.2.1. A 60% design construction plan (i.e., preliminary design); including plan, profile and
cross-section drawings necessary to adequately depict all proposed work. The plan must be of
sufficient detail for the USACE to be able to clearly determine if and when work has been
accomplished in accordance with the plan.

8.1.2.2. Construction methods (include description of equipment, materials, and methods to
complete proposed work activity).

8.1.2.3. Construction timing and sequence (include a schedule showing earliest start and latest
completion dates for all significant activities).

8.1.2.4. Drawings in accordance with the requirements given in the SOP (Appendix 1.6, page 8).
8.1.2.5. Source for native vegetation proposed for planting.

8.1.2.6. Methods for establishing the desired plant community.

8.1.2.7. Plans to control existing or potential invasive plant species.

8.1.2.8. Plans to control existing nuisance animals (i.e. beavers, deer, cows, feral hogs, etc.).
8.1.2.9. The proposed grading plan; including elevation(s) and slope(s) of the proposed
mitigation area to ensure they conform with required elevation and hydrologic requirements, if
practicable, for target plant species.

8.1.2.10. Soil management and erosion control measures.

8.1.3. Site Ownership and Protection. The following language should be placed in the BI:

8.1.3.1. Upon approval of the BI, the attorney for the bank sponsor will prepare a Declaration of
Conservation Covenants and Restrictions using the model language provided on the USACE
District web site and will submit it to Office of Counsel for review and approval prior to
recording. The surveyor will follow the instructions provided for the platted survey and legal
description. The Declaration shall be recorded in the record deeds office in the county in which
the land lies and a recorded copy shall be provided to Office of Counsel showing the book and
page numbers of its recorded location.

8.1.3.2. At any time during the life of the mitigation bank, should the real property and/or
mitigation bank be transferred, sold, conveyed, merge with another entity, partnership,
corporation or business, be subject to foreclosure, bankruptcy, judgment or any other action
affecting the ownership of the real property and/or mitigation bank, the owner of the property
and/or mitigation bank shall notify the USACE in writing a minimum of sixty days prior to any
transfer or action affecting the sale of the real property or mitigation bank. No further credits
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shall be sold until the USACE has reviewed the information and acknowledged the new owner.
USACE shall determine whether the mitigation bank is in compliance and whether it may
continue to operate and sell credits.

8.1.3.3. Should the mitigation bank sponsor determine to cease operation, notice should be
provided to USACE.

8.1.3.4. The bank sponsor shall be responsible for repair of any damages to the environmental
function and service of the bank site caused by trespass, vandalism, unauthorized uses or severe
weather. Once the mitigation bank requirements and all monitoring has been completed, and all
credits have been sold or ceased, then any damage to the bank property streams, wetlands and
buffers caused by an Act of God, shall not be required to be restored. Except for Acts of God, the
owner of the property shall be subject to requirements of long term management as set out in a
management plan.

8.1.4. Financial Assurance (FA). The USACE shall require sufficient financial assurances to
ensure a high level of confidence that the compensatory mitigation project will be successfully
completed in accordance with applicable performance standards. In cases where an alternate
mechanism is available to ensure a high level of confidence that the compensatory mitigation
will be provided and maintained, the USACE may determine that financial assurances are not
necessary for that compensatory mitigation project.

As discussed above at Section 6.1.12., the USACE will make a case-by-case determination on all
proposed mitigation banks concerning whether the standard credit release schedule system of FA
would be adequate to provide a high level of confidence of success, or if additional monetary FA
would be required during the construction and/or monitoring phases of the bank.

If the USACE determines that FA is necessary for a proposed mitigation bank, the amount
required will be determined by the USACE, in consultation with the project sponsor, and will be
based on the size and complexity of the compensatory mitigation project, the degree of
completion of the project at the time of project approval, the likelihood of success, the past
performance of the project sponsor, and any other factors the USACE deems appropriate. FA
may be in the form of performance bonds, escrow accounts, casualty insurance, letters of credit,
legislative appropriations for government sponsored projects, or other appropriate instruments,
subject to the approval of the USACE. The rationale for determining the need for and amount of
the required FA must be documented in the draft BI. If financial assurances are required, the DA
permit must include a special condition requiring the financial assurances to be in place prior to
commencing the permitted activity. Under most circumstances, the financial assurance should
address construction, maintenance, and annual monitoring costs associated with the proposed
mitigation bank site. In determining the assurance amount, the USACE may also consider the
cost of providing replacement mitigation, including costs for land acquisition, planning and
engineering, legal fees, and mobilization. If FA is required, the following criteria are applicable:

8.1.4.1. FA will be phased out as performance standards are met. Once the mitigation bank has

been determined by the USACE to be successful in accordance with its performance standards
(i.e. upon completion of final success and release of final credits), the remaining obligations in
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the FA will be released. The BI must clearly specify the conditions under which the FA are to be
released to the permittee, sponsor, and/or other FA provider, including, as appropriate, linkage to
achievement of performance standards, adaptive management, etc.

8.1.4.2. FA must be in a form that ensures the USACE will receive notification at least 120 days
in advance of any termination or revocation. For third-party assurance providers, this may take
the form of a contractual requirement for the assurance provider to notify the USACE at least
120 days before the assurance is revoked or terminated.

8.1.4.3. FA shall be payable at the direction of the USACE to his designee or to a standby trust
agreement. When a standby trust is used (e.g., with performance bonds or letters of credit), all
amounts paid by the FA provider shall be deposited directly into the standby trust fund for
distribution by the trustee in accordance with the USACE’s instructions. Situations that may
result in payment of the FA could include, but are not limited to, default before the restoration
work is completed, damage to the site during the monitoring period that is not adequately
addressed by the bank’s sponsor, or any other situation that leaves the site in a non-compliant
condition where additional actions are necessary to correct non-functioning conditions.

8.1.5. Adaptive Management and Contingency Plans. The USACE acknowledges that it would
be impractical for the bank sponsor to develop an adaptive management plan to address every
potential problem that could arise during site construction and until the monitoring period has
ended. However, the bank sponsor must make a statement in the BI acknowledging the potential
for problems and the need for flexibility and responsiveness to address and correct such potential
problems. To the extent practicable, the bank’s sponsor should indicate that the BI will include
specifics with regard to the potential for minor changes in site construction design to alleviate the
need for formal modification of the approved BI. In the event that a mitigation bank cannot be
constructed in accordance with the BI or if monitoring indicates that performance standards are
not being met, the BI needs to include procedures for modification of the BI. Modification to the
BI might include site modifications, design changes, revisions to maintenance requirements,
revised monitoring requirements, revised performance standards and a resulting reduction of
credit calculations. The bank sponsor must also acknowledge in the BI responsibility for
proposing and implementing adaptive management measures necessary to correct adverse
impacts to the bank site that may occur from a catastrophic event (e.g., wildfire, drought, flood,
tornado, acts of vandalism, or encroachment) throughout the monitoring period.

8.1.6. Long-Term Management Plan, if Required. The Rule states that compensatory mitigation
projects shall be designed, to the maximum extent practicable, to be self-sustaining once
performance standards have been achieved. It has been and will continue to be the policy of the
USACE that all mitigation banks must be self-sustaining. Physical features such as pumps,
weirs, etc., that would require active long-term management generally would not be approved.
Therefore, it is the position of the USACE that a long-term management plan would not be
required for most banks. The BI must include a statement concerning the long-term
sustainability of the proposed mitigation bank and whether there would be the need for a long-
term management plan. Should the bank sponsor believe that a long-term management plan
would be required, the BI must include adequate information necessary for the USACE to
determine the long-term viability of the bank. In addition, the BI must identify the party
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responsible for conducting all long-term management needs of the project. The BI may contain
provisions allowing the sponsor to transfer the long-term management responsibilities of the
project site to a land stewardship entity, such as a public agency, non-governmental organization,
or private land manager, after review and approval by the USACE. The land stewardship entity
need not be identified in the original permit or instrument, as long as the future transfer of long-
term management responsibility is approved by the USACE.

8.1.7. Long-Term Maintenance Plan. The long-term maintenance plan should address all
anticipated regularly scheduled activities that would be required at the mitigation bank site, after
active monitoring has been completed. Long-term maintenance activities might include
prescribed burning, invasive species control, fence repair, sign replacement, property inspections
and reporting of encroachments. The plan must include a provision for long-term financing
mechanisms where necessary. It would be anticipated that most long-term maintenance would
be addressed through the use of a Conservation Easement (CE); with clauses and monetary
support for the long-term maintenance requirements. In the event that a suitable CE holder
cannot be located, the BI must identify the party responsible for ownership of all long-term
maintenance of the project. The BI may contain provisions allowing the sponsor to transfer the
long-term maintenance responsibilities of the bank site to a land stewardship entity, such as a
public agency, non-governmental organization, or private land manager, after review and
approval by the USACE. The BI must identify the party responsible for conducting all long-term
maintenance needs of the project. Specific activities that would be included in the long-term
maintenance plan include, but are not limited to:

8.1.7.1. Signage — Normally signage around the perimeter of the bank site will be necessary to
protect against encroachments during and following construction activities. Signs will be placed
at an appropriate height and spaced close enough together to provide an uninterrupted visual
boundary. Signs will be a minimum of 8" width X 11" length, constructed of durable weather
resistant material, properly maintained, and will remain posted for perpetuity. The signs shall
state: "Wetland and/or Stream Mitigation Bank, No Trespassing", or other appropriate phrase,
which must be approved by the IRT prior to posting. If the bank sponsor does not believe that
signs would be needed to protect against encroachment, the reason must be stated.

8.1.7.2. Fencing — Fencing may be required to prevent nuisance animal and/or vehicular traffic
entry into the bank site. If fencing is proposed, it will be three-strand barbed wire, at a
minimum.

8.1.7.3. Roads — Existing roads may be maintained during the monitoring period in order to
allow access for site work and inspections. Maintenance of any existing road to remain after the
monitoring period must be addressed. Only roads necessary for approved recreational access
will be allowed to remain. Road maintenance will be limited to mowing, minor grading and
culvert replacement. No hard surfacing will be allowed (e.g., asphalt, gravel, stone).

8.1.7.4. Walking Trails — Pervious, non-intrusive walking trails may be installed in the upland

and maintained, provided the bank site is to be used for outdoor educational purposes, and the
USACE approves this use.
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8.1.7.5. Wildlife Viewing Platforms — Wildlife viewing platforms may be installed and
maintained, provided the bank site is to be used for outdoor educational purposes, and the
USACE approves this use.

8.1.7.6. Timber Management — Management of timber is discouraged; natural processes are
preferred. If timber management is proposed, it can only be for ecological enhancement of the
site; no commercial harvesting will be allowed. Tree removal is discouraged; cutting trees and
felling in place is preferred. The timber management plan must include the specific wildlife and
tree species targeted for management, desired basal area, timing of cutting and other information
necessary to clearly define the purpose of management.

8.1.8. Long-Term Management and Maintenance Funding. If the USACE has determined that
the mitigation bank site will be ecologically self-sustaining once performance standards have
been achieved (i.e. after final success and release of final credits), as described above, long-term
management financing mechanisms may not be applicable. As indicated above, the bank
sponsor must provide documentation to demonstrate that the mitigation bank site will be
ecologically self-sustaining once performance standards have been achieved and should not
require any long-term management financing mechanism.

Financing mechanisms will be required by USACE to support long-term maintenance as
described in 8.1.7. The bank sponsor is responsible for providing for such management,
maintenance, and long-term financing mechanisms.

Any provisions necessary for long-term financing must be addressed in the draft BI. The USACE
may require provisions to address annual cost estimates, inflationary adjustments and other
contingencies, as appropriate. Appropriate long-term financing mechanisms include non-wasting
endowments, trusts, contractual arrangements with future responsible parties, and other
appropriate financial instruments. In cases where the long-term management entity is a public
authority or government agency, that entity must provide a plan for the long-term financing for
maintenance of the site.

The long-term maintenance fund shall be in an amount sufficient to provide for the financial
requirements of the long-term maintenance of the Bank in accordance with the Long-Term
Maintenance Plan and the financing mechanism analysis and schedule.

In general, the bank sponsor shall provide a financial analysis that breaks down each of the
long-term maintenance tasks, and demonstrates the cost associated with each task. For example,
a Property Analysis Record (PAR), developed by the Center for Natural Lands Management, is
an acceptable method that may be used for determining the amount of principal required to fully
fund the long-term maintenance fund. The PAR is a computerized database methodology that
calculates the cost of land management/maintenance on specific project inputs, goals, and final
outcomes in perpetuity. Costs estimates are based on tasks implemented by a third party in
present day dollars or equipment prices in present day dollars as well as other necessary
administrative costs. Another way to fund long term maintenance would be through the use of
an escrow account, as discussed at Section 12.1.2.1. A bank sponsor may propose another type
of long-term financial funding, which would be subject to the approval of the USACE.
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Funding to perform the long-term maintenance should be released yearly on an as needed basis.
Funds for long-term maintenance should not be available until all success criteria have been met
and the final credit release has been issued.

The long-term financing mechanism and a funding or trust agreement detailing the funding and
distribution schedules for the long-term maintenance fund shall be provided by the bank sponsor
in the final BI and are subject to approval by the USACE.

The Bank Sponsor shall fund the principal through deposits such that the principal is funded as
follows:

8.1.8.1. A minimum of 100% of the principal for long-term maintenance shall be funded prior to
the release of the credits following the sixth year of monitoring.

8.1.8.2. Any provisions necessary for long-term financing must be addressed in the original
permit or instrument. The USACE may require provisions to address inflationary adjustments
and other contingencies, as appropriate.

8.1.8.3. Principal fund deposits made by the Bank sponsor will be identified in the yearly
monitoring reports provided to the IRT. At such time as the principal amount is fully funded, the
Bank sponsor will provide final notice of long-term financing compliance to the IRT.

8.1.9. Bank Credit Methodology. Sponsor shall utilize the standard method for calculation of
mitigation credits, as outlined in the SOP (Appendix 1.6), and provide completed worksheets to
demonstrate how many credits of each type (i.e. stream, wetland) could potentially be generated,
and the calculations used to reach that number.

8.1.10. Credit Release Schedule. The credit release schedule must be tied to achievement of
specific milestones. All credit releases must be approved by the USACE, in consultation with the
IRT, based on a determination that required milestones have been achieved. The USACE, in
consultation with the IRT, may modify the credit release schedule, including reducing the
number of available credits or suspending credit sales or transfers altogether, where necessary to
ensure that all credit sales or transfers remain tied to compensatory mitigation projects with a
high likelihood of meeting performance standards. Details regarding credit release schedules
may be found below in Section 12.

8.1.11. Performance/Success Criteria. The sponsor shall utilize the applicable performance
standards and success criteria, as outlined in the Mitigation Metrics and Performance Standards
(Appendix 10), for each discreet segment/phase of the bank site and thoroughly discuss how
these criteria will be used to document annual and final success.

8.1.12. Monitoring Criteria. The sponsor shall discuss how, when, where and why specific
criteria are to be monitored for each discreet segment/phase of the bank site and how data
collected will be used to assist with documentation of success. Suggested core and
supplementary monitoring variables have been outlined in Appendix 10.
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8.1.13. Reporting Protocols. A detailed discussion of specific reporting protocols for the
submittal of monitoring reports or other status updates to the USACE may be found in Appendix
6. The sponsor should identify in this section which aspects detailed in Appendix 6 are
applicable to the specific bank site, and which reporting criteria will be addressed.

8.1.14. Accounting Procedures. A detailed discussion of required accounting procedures for the
tracking of mitigation credit sales, releases, and availability may be found in Appendix 7. The
sponsor must comply with all aspects outlined in Appendix 7.

8.1.15. Adopt Standard Default and Closure Provisions. The following default and closure
clause shall be included in all Draft/Final Bls: “In the event the bank sponsor defaults (i.e. fails
to meet milestones, perform necessary repair and maintenance, provide timely monitoring
reports, or any other responsibility identified in the BI), the USACE will notify the bank sponsor
in writing that the bank is out of compliance and request a response within 30-days detailing how
the discrepancies will be corrected. If no satisfactory resolution is reached, the USACE will
close the subject bank and all remaining credits, either released or not, will be null and void. The
bank will no longer be an acceptable source of compensatory mitigation for Department of the
Army permits.” If the default and closure clause is activated, the USACE will make a
determination as to what additional work or repair needs to take place to achieve the mitigation
plan’s objective. If additional work is deemed necessary, the FA will be employed to fund the
necessary work.

8.1.16. Statement that legal responsibility for providing compensatory mitigation lies with the
sponsor once a permittee secures credits from the sponsor.

8.2. Draft Bl Approval Process. The approval process is as follows:

8.2.1. BI Submittal. The Sponsor shall submit a draft BI to the USACE for review, comment,
and consultation.

8.2.2. Within 30 Calendar Days of Receipt of the Draft BI, the USACE will review the submittal
for completeness.

8.2.3. Complete Draft BI. If the draft BI is complete, the USACE will request the bank sponsor
provide copies of the draft BI to the IRT. In addition, the bank sponsor will send a copy of the
draft BI to the Savannah District Office of Counsel.

8.2.4. Incomplete Draft BI. If the draft BI is not complete, the USACE will identify what
additional element(s) needs to be addressed to complete the submittal and request this from the
bank sponsor. If the bank sponsor fails to provide requested information within 45 calendar
days, the project will be administratively withdrawn until the information is received. Once the
additional information is submitted to the USACE, the 30-day review period will start over.

8.2.5. Within 30 Calendar Days of Receipt of the Draft BI, the IRT members shall provide the
PM with a written (letter or email) opinion (i.e., accept or provide substantive comments) on the
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draft BI. IRT members shall provide rationale for decision. If a member of the IRT fails to
provide an opinion on the request, the USACE will assume there are no objections to the request
by that IRT member.

8.2.6. Unresolved Issues. If an IRT member has substantive unresolved issues the USACE will
initiate discussions with the IRT and seek to resolve issues within an additional 30 calendar days.

8.2.7. Within 90 Calendar Days of Receipt of a Complete Draft BI, the USACE will notify the
bank sponsor of what changes, if any, are needed.

Diagram 3 presents a summary of the steps and approximate timelines to finalize the Draft
Prospectus. Timelines are contingent upon timely submittal of requested information.

8.3. Timeline Extensions. The deadlines above may be extended by the USACE where:

8.3.1. Compliance With Other Applicable Laws is Required, such as consultation under Section
7 of the Endangered Species Act or Section 106 of the National Historic Preservation Act.

8.3.2. Government-to-Government Consultation with Native American Tribes is Required.

8.3.3. Difficult to Obtain Information Required. Information needed from any party other than
the sponsor which is essential to the USACE’s decision cannot be reasonably obtained within the
specified time frame.

8.3.4. Notification. When timeline extensions are needed by the USACE/IRT members, the
USACE must promptly notify the sponsor in writing of the extension, and provide the rationale,
the proposed timeline and the way forward for the request. Extensions shall be for the minimum
time necessary to resolve the issue necessitating the extension.

9. FINAL BANKING INSTRUMENT. After the Draft BI is approved, the compendium of all
documents collectively will be considered the Final BI. The Final BI is the approved instrument
and is a legal and contractual document between the Bank Sponsor and the USACE that provides
the information on how the USACE-approved bank will be operated, monitored and tracked.

The signature page for the bank document must be signed by all responsible parties, dated, and
attached to the Final BI. (Appendix 4) The approval process for the Bl is as follows:

9.1. The bank sponsor shall provide a copy of the approved draft BI to all IRT members. The
bank sponsor shall provide a cover letter explaining changes that were made to the document to
address all IRT comments/concerns that were provided on the draft BI.

9.2. Within 15 calendar days of receipt of the BI, IRT members will notify the USACE if the
bank sponsor failed to adequately address their comments or resolve remaining issues.

9.3. Within 30 calendar days of receipt of the BI, the USACE will complete review the BI and

determine whether it is consistent with these guidelines and the Rule. If the BI is consistent, the
USACE will notify the IRT of its intent to approve the BI.
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9.4. If the BI is not consistent with these guidelines and the Rule, the USACE will identify what
additional required element(s) needs to be addressed to complete the submittal and request these
from the bank sponsor; also within 30 calendar days of receipt of the BI. If the bank sponsor
fails to provide requested information within 45 calendar days, the project will be
administratively withdrawn until the information is received. Once the additional information is
submitted to the USACE, the initial 30 day review period will start over.

9.5. If no IRT member objects to the BI by initiating the dispute resolution process (Section 11)
within 45 days of receipt of the BI, the USACE will notify the sponsor of the final decision.

9.6. If any IRT member initiates the dispute resolution process, after receiving the BI, the
USACE will notify the sponsor. Following conclusion of the dispute resolution process, the
USACE will notify the sponsor of the final decision, and if the instrument or amendment is
approved, arrange for it to be signed by the appropriate parties.

9.7. The final BI approval document signed by the Regulatory Division Chief and the Bank
Sponsor will also serve to authorize restoration and enhancement activities described in the BI.
If necessary, General and Special Conditions may be included in the permit authorization.

9.8. In accordance with the Rule, the USACE retains final authorities for approval, operation,
and use of a BI in cases where the mitigation bank is used to satisfy compensatory mitigation
requirements of a DA permit.> The dispute resolution process is in the next section.
Diagram 4 presents a summary of the steps and approximate timelines to finalize the BI.
Timelines are contingent upon timely submittal of requested information.

10. INTERAGENCY REVIEW TEAM (IRT). IRT is an interagency group of Federal, tribal,
state, and/or local regulatory and resource agency representatives that reviews documentation for
and advises the USACE on establishing and managing a mitigation bank. In most cases, the IRT
members may include: USACE; EPA; US Fish and Wildlife Service (FWS); Georgia
Department of Natural Resources, EPD; Georgia Department of Natural Resources, Coastal
Resources Division (Georgia CRD); Georgia Department of Natural Resources, Wildlife
Resources Division (Georgia WRD) and National Marine Fisheries Services (NMFS).

The IRT members, within their purview, will review the Draft Prospectus, Prospectus, BI, and
other appropriate documents and provide comments to the USACE on the adequacy of the

22 The USACE will: (1) Verify delineation of waters of the US on the proposed mitigation site; (2) Determine when
credits are to be released to the bank for use; (3) Determine the number of credits to be released to the bank for use;
(4) Oversee operation of the bank; (5) Evaluate and approve monitoring plans and reports, with input from the IRT;
(6) Evaluate and approve remediation plans and efforts, with input from the IRT; (7) Suspend the BI and the use of
any credit sales as compensatory mitigation until any and all non-compliance issues are resolved. Additional
financial assurances can be required after bank approval if satisfactory performance/progress is not demonstrated. If
satisfactory performance/progress is not demonstrated, the USACE may also suspend the BI and the use of any
credit sales as compensatory mitigation for Department of the Army Permits until any and all non-compliance issues
are resolved; and (8) Determine when a bank has met all applicable success criteria, and approve the final release of
credits, with input from the IRT. A final inspection of the bank site should be made by the IRT prior to the final
release of credits.
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documents.” After a Bl is approved, the IRT members shall continue to provide assistance in
reviewing and commenting on monitoring reports, adaptive management, contingency, and
remedial actions, and other BI modifications that may arise. Within 15 days of receipt of one of
the above documents, the IRT members will provide comments to the USACE for consideration.

The USACE will notify the IRT members of scheduled annual inspections of each active
mitigation bank. If possible, IRT members should attend these site visits and provide comments
to the USACE for consideration.

11. DISPUTE RESOLUTION. The dispute resolution process is as follows:

11.1. Within 45 day of receipt of a final BI, and after receipt of the USACE's notification of
intent to approve a BI or amendment, the Regional Administrator of the EPA, the Field
Supervisor of the FWS, the Regional Director of the NMFS, and/or other senior officials of
agencies represented on the IRT may notify the USACE and other IRT members, by letter, if
they object to the approval of the proposed final BI or amendment. This letter must include an
explanation of the basis for the objection and, where feasible, offer recommendations for
resolving the objections. If the USACE does not receive any objections within this time period,
they may proceed to final action on the BI or amendment.

11.2. Within 30 calendar days of receipt of a letter of objection, the USACE must respond to the
objection. The USACE's response may indicate their intent to not approve the Bl or amendment
as a result of the objection, intent to approve the BI or amendment despite the objection, or may
provide a modified BI or amendment that attempts to address the objection. The USACE's
response must be provided to all IRT members.

11.3. Within 15 calendar days of receipt of the USACE's response, the Regional Administrator
or Regional Director may forward the issue to the Assistant Administrator for Water of the EPA,
the Assistant Secretary for Fish and Wildlife and Parks of the FWS, or the Undersecretary for
Oceans and Atmosphere of NOAA may further elevate the dispute to HQUSACE. In this case,
the party responsible for the elevation must also notify the USACE by letter (with copies to all
IRT members) that the issue has been formally elevated for HQUSACE review. This step is
available only to IRT members representing federal agencies, however, other IRT members who
do not agree with the USACE’s final decision do not have to recognize the mitigation bank for
purposes of their own programs and authorities. If an IRT member other than the one filing the
original objection has a new objection based on the USACE's response, they may use the first
step in this procedure to provide that objection to the USACE.

11.4. If the issue has not been forwarded to the objecting agency’s Headquarters, then the
USACE may proceed with final action on the BI or amendment.

11.5. If the issue has been forwarded to the objecting agency’s Headquarters, the USACE must
hold in abeyance the final action on the BI or amendment, pending HQUSACE level review
described below.

»Each agency shall ensure that their respective legal requirements are adequately addressed in the BI, as required
under law.
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11.6. Within 20 calendar days from the date of the letter requesting HQUSACE level review, the
Assistant Administrator for Water, the Assistant Secretary for Fish and Wildlife and Parks, or the
Undersecretary for Oceans and Atmosphere must either notify the Assistant Secretary of the
Army (Civil Works) (ASA (CW)) that further review will not be requested, or request that the
ASA (CW) review the final BI or amendment.

11.7. Within 30 calendar days of receipt of the letter from the objecting agency’s Headquarters
request for ASA (CW)’s review of the final BI, the ASA (CW), through the Director of Civil
Works, must review the draft BI or amendment and advise the USACE on how to proceed with
final action on that BI or amendment. The ASA (CW) must immediately notify the Assistant
Administrator for Water, the Assistant Secretary for Fish and Wildlife and Parks, and/or the
Undersecretary for Oceans and Atmosphere of the final decision.

11.8. In cases where the dispute resolution procedure is used, the USACE must notify the
sponsor of his/her final decision within 150 calendar days of receipt of the final BI or
amendment.

Diagram 6 presents a summary of the steps and approximate timelines to complete the Policy
Dispute Resolution Process.

12. CREDIT RELEASES: A phased credit release schedule is required for all banks. The
credit release schedule addresses the systematic release of credits during the construction phase
and the minimum seven-year monitoring period. The credit release schedule will detail when
specific milestones are to be completed and the amount of credit proposed for release upon
successful completion of each milestone.

12.1. Selection of an Appropriate Credit Release Schedule. As discussed at Section 6.1.12,
the USACE will make a case-by-case determination on all proposed mitigation banks during
review of the draft prospectus, concerning whether credits release schedule 1 will be adequate to
provide a high level of confidence of success, or if additional monetary financial assurances
would also be required through the use of credits release schedules 2 or 3. The determination
which credit release schedule would be appropriate for a particular mitigation bank proposal is at
the sole discretion of the USACE and will be made during the draft prospectus review phase of
the BI approval process. The USACE will make a case-by-case determination on each bank
proposal based on information provided by the bank sponsor, including but not limited to:
success with past mitigation banks in Georgia or other states; bank sponsors financial status;
probability of bank success; past experience of the environmental consulting firm to design and
implement the mitigation bank; and experience of the team designing the stream or wetland
restoration project and the contractors who will install the project.

12.1.1. Summary of Credit Release Schedules. Table 3 below provides a limited summary of
the three below discussed credit release schedules. Credit release procedures are not included in
this table; all applicable procedures and prerequisites for credit releases are discussed below.
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Table 3. Credit Release Schedule Summary

Year | Documented Activity, in List Sequence Schedule 1 | Schedule 2 | Schedule 3
1 BI, RC, FA and/or Escrow 0% 10% 0%
1 Construction Begins 10% 10% 0%
2 Construction Completed 10% 10% 40%
3 1" Year of Monitoring Report with Success 10% 10% 10%
4 2" Year of Monitoring Report with Success 10% 10% 10%
5 3" Year of Monitoring Report with Success 10% 10% 5%
6 4™ Year of Monitoring Report with Success 10% 10% 5%
7 5™ Year of Monitoring Report with Success 10% 5% 5%
8 6" Year of Monitoring Report with Success 10% 5% 5%
9 7™ Year of Monitoring Report with Success 20% 20% 20%

12.1.2. Schedule 1: No Financial Assurances (FA):

12.1.2.1. The initial credit release will be no more than 10% of a bank’s total credit potential;
and will be granted only after the bank sponsor submits documentation to the USACE that
restoration/enhancement work has been initiated and a restrictive covenant has been recorded.

12.1.2.2. Upon successful completion of all required restoration/enhancement work in
accordance with the BI, an additional 10% of a bank’s total credit potential will be released. The
bank sponsor must submit a request for this release to the USACE, with a report documenting
completion of all work. If the bank sponsor anticipates that completion of all required
restoration/enhancement work would take longer than one year, a phased release of this 10% can
be requested. In this situation, phasing would be 5% at the end of the first year of construction,
with documentation that at least 50% of work has been completed; and the remaining 5% upon
documentation that all work has been completed.

12.1.2.3. Upon successful completion of all required restoration/enhancement work, the USACE
will notify the bank sponsor to begin the minimum seven-year monitoring period. All
monitoring reports are to be submitted to the USACE and other participating IRT members
within 30 days of completing in-the-field data collection, and no later than the end of June of
each year’*. A minimum of ten months must pass between completion of all required
restoration/enhancement work and submission of the end of first year monitoring report.

12.1.2.4. The end of first year monitoring release will be 10% of a bank’s total credit potential;
and will be granted only after submission of the required monitoring report, completion of a
compliance inspection, submission of comments and recommendations of the IRT and
verification by the USACE that performance standards are being met™.

** The bank sponsor shall submit a hard and electronic copy of all monitoring reports to the USACE and IRT
agencies that participated in the BI approval process.

> The USACE Project Manager will notify IRT representatives a minimum of 15 days prior to the date of an annual
monitoring inspection. Within 15 days of the date of the scheduled annual monitoring inspection, IRT members will
submit comments and recommendations to the USACE.
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12.1.2.5. End of year two, three, four, five and six releases will be 10%; and will be granted only
after submission of the required monitoring report, completion of a compliance inspection,
submission of comments and recommendations of the IRT, and verification by the USACE that
performance standards are being met.

12.1.2.6. A minimum of 20% of a bank’s total credit potential will be withheld until the end of
the monitoring period.

12.1.2.7. Only after submission of the final monitoring report, completion of the final
compliance inspection, and review of final IRT comments and recommendations would the
USACE consider a final credit release.

12.1.2.8. Should any performance measures fail to be met at any point during the monitoring
period, the USACE will suspend all further credit releases until the bank is brought into
compliance.

12.1.2.9. Use of Schedule 1 may be appropriate for proposed banks where: the bank sponsor,
environmental consultant, mitigation designer and contractors all have a track record of
successful banks in Georgia or other states; the bank sponsor has the sufficient financial
resources to accomplish mitigation work, monitoring, etc.; and the proposed bank site and
mitigation plan have a very high probability of success.

12.1.3. Schedule 2: Construction and Monitoring Financial Assurances (FA):

12.1.3.1. The initial credit release will be no more than 10% of a bank’s total credit potential;
and will be granted only after the bank sponsor submits documentation to the USACE that a
restrictive covenant has been recorded and Construction and Monitoring FA*® are implemented.

12.1.3.2. A second credit release of 10% of a bank’s total credit potential will be granted only
after site construction work has been initiated. The bank sponsor must submit a request for this
release to the USACE, with documentation of initiation of work.

12.1.3.3. Upon successful completion of all required restoration/enhancement work in
accordance with the BI, an additional 10% of a bank’s total credit potential will be released. The
bank sponsor must submit a request for this release to the USACE, with a report documenting
completion of all work. Once the USACE has verified that all site construction work has been
successfully completed in accordance with the BI, the USACE will then notify the bank sponsor
that Construction FA are released and no longer required.

12.1.3.4. Upon successful completion of all required restoration/enhancement work, the USACE
will notify the bank sponsor to begin the minimum seven-year monitoring period. All

2% Monitoring Financial Assurances shall be in the form of an escrow account with funds derived from credit sales.
The monetary amount of the fund will be adequate to replace potential deficits in aquatic function resulting from
failure(s) of the bank to meet success criteria. Credit sale derived deposits to the escrow account will be
progressive; with a greater percentage from early sales and a lesser percentage from later sales (i.e., 80% of the
target fund amount will be deposited when 50% of credits have been sold).
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monitoring reports are to be submitted to the USACE and other participating IRT members
within 30 days of completing in-the-field data collection, and no later than the end of June of
each year. A minimum of ten months must pass between completion of all required
restoration/enhancement work and submission of the end of first year monitoring report.

12.1.3.5. The end of the first, second, third and fourth year monitoring release will be 10% of a
bank’s total credit potential; and will be granted only after submission of the required monitoring
report, completion of a compliance inspection, submission of comments and recommendations of
the IRT and verification by the USACE that performance standards are being met.

12.1.3.6. The end of the fifth and sixth year releases will be 5%; and will be granted only after
submission of the required monitoring report, completion of a compliance inspection, submission
of comments and recommendations of the IRT and verification by the USACE that performance
standards are being met.

12.1.3.7. A minimum of 20% of a bank’s total credit potential will be withheld until the end of
the monitoring period.

12.1.3.8. Only after submission of the final monitoring report, completion of the final
compliance inspection, and review of final IRT comments and recommendations would the
USACE consider a final credit release.

12.1.3.9. Should any performance measures fail to be met at any point during the monitoring
period, the USACE will suspend all further credit releases until the bank is brought into
compliance.

12.1.3.10. Use of Schedule 2 may be appropriate for proposed banks where: the bank sponsor,
environmental consultant, mitigation designer or contractors do not have a track record of
successful banks in Georgia or other states; there is question or concern that the bank sponsor has
the sufficient financial resources to accomplish mitigation work, monitoring, etc.; and/or there is
question or concern with the probability of success for proposed bank site and/or mitigation plan.

12.1.4. Schedule 3: Monitoring Financial Assurances (FA):

12.1.4.1. The initial credit release will be no more than 40% of a bank’s total credit potential;
and will be granted only after the bank sponsor submits documentation to the USACE that a
restrictive covenant has been recorded, Monitoring FA are implemented and all required
restoration/enhancement work has been successful completion of in accordance with the BI. The
bank sponsor must submit a request for this release to the USACE, with a report documenting
completion of all work.

12.1.4.2. Upon successful completion of all required restoration/enhancement work, the USACE
will notify the bank sponsor to begin the minimum seven-year monitoring period. All
monitoring reports are to be submitted to the USACE and other participating IRT members
within 30 days of completing in-the-field data collection, and no later than the end of June of
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each year. A minimum of ten months must pass between completion of all required
restoration/enhancement work and submission of the end of first year monitoring report.

12.1.4.3. The end of the first and second year monitoring release will be 10% of a bank’s total
credit potential; and will be granted only after submission of the required monitoring report,
completion of a compliance inspection, submission of comments and recommendations of the
IRT, and verification by the USACE that performance standards are being met.

12.1.4.4. The end of the third, fourth, fifth and sixth year releases will be 5%; and will be
granted only after submission of the required monitoring report, completion of a compliance
inspection, submission of comments and recommendations of the IRT, and verification by the
USACE that performance standards are being met.

12.1.4.5. A minimum of 20% of a bank’s total credit potential will be withheld until the end of
the monitoring period.

12.1.4.6. Only after submission of the final monitoring report, completion of the final
compliance inspection and review of final IRT comments and recommendations would the
USACE consider a final credit release.

12.1.4.7. Should any performance measures fail to be met at any point during the monitoring
period, the USACE will suspend all further credit releases until the bank is brought into
compliance.

12.1.4.8. Use of Schedule 3 may be appropriate for proposed banks where the bank sponsor has
sufficient financial resources to accomplish all mitigation site work prior to any credit release.
Other factors such as the bank sponsor, environmental consultant, mitigation designer and
contractor track record and probability of success would also be considered.

12.2. Suspension of Credit Sales:

12.2.1. Failure to Meet Performance Criteria. The USACE may suspend credit sales at any
point during the monitoring period if mitigation milestones are not accomplished in accordance
with the approved BI and/or if the banker fails to satisfactorily demonstrate that performance
measures are being met.

12.2.2. Credit Over-Sales. If a bank “over-sells” credits (i.e., sells more credits than have been
released), the USACE will immediately suspend further credit sales from the bank. Provided the
USACE approves the next scheduled credit release, twice the number of over-sold credits will be
permanently deducted from the bank’s total credits. After deducting the appropriate number of
credits, the bank would then be allowed to resume operation.

12.2.3. Inappropriate Service Area Sale. The bank sponsor is responsible for insuring that
secondary service area credits are only sold if no primary service area credits are available from
another bank. If a bank sells secondary service area credits, when primary service area credits
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are available from another bank, these credits will be forfeited and permanently deducted from
the bank’s total available credits.

12.2.4. For Banks with Wetland and Stream Credits, any suspension of credit sales would apply
to all bank credits.

12.2.5. Post Suspension - Resumption of Credit Sales. If credit sales are suspended for any
reason, the banker is responsible for submitting information to the USACE necessary to bring the
bank into compliance with the approved BI; including but not limited to monitoring report(s), a
corrective action plan, an adaptive management plan or a plan for reduction in the potential
credit generation for the bank. Based on information submitted by the banker and any necessary
compliance inspection(s), the USACE will determine if and when bank credit sales may resume.

13. TRACKING AND MONITORING.

13.1. Banker Responsibilities. Within one (1) week of selling a partial credit, a credit or
several credits at the said Bank, the Banker (or his/her designee) shall complete all sections of
the USACE-approved reporting form (Appendix 7) and submit it to the USACE project manager
responsible for the project requiring compensatory mitigation. Addresses are as follows:

Coastal Branch, Regulatory Division Regulatory Division, Piedmont Branch
Savannah District Savannah District

US Army Corps of Engineers US Army Corps of Engineers
Attention: (USACE Project Manager) Attention: (USACE Project Manager)
100 W. Oglethorpe Avenue 1590 Adamson Parkway, Suite 200
Savannah, Georgia 31402 Morrow, Georgia 30260-1777

Additionally, the Banker (or his/her designee) shall mail a copy of the credit sale and ledger to
the Savannah District, Regulatory Division, Coastal Branch at the following address:

US Army Corps of Engineers, Savannah
Attention: RD-Mitigation Banking Program
100 West Oglethorpe Avenue

Savannah, Georgia 31402

These statements will be placed in the District Office’s file for all banks and entered into the
Regional Internet Bank Information Tracking System (RIBITS). Credit sale ledgers will consist
of a list of all credit sales from the bank up to the date of the latest credit sale and be in the
spreadsheet form contained in Appendix 7.

Ledgers shall include the following for each sale: the Department of the Army Permit number,
name of the permittee or project, county of impact, date of the credit sale, number of credits sold,
and type of credits sold, the bank’s remaining credit balance, total credits released for sale as of
the date of the ledger, and the total number of credits (or range of credits) the bank could
generate after all releases.
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If a bank has more than one area and it is not possible to combine the credits from all areas, it
may be necessary to maintain and submit separate spreadsheets for each area. A bank that has
both wetland and stream credits will use separate tables for each type of mitigation statement or
ledger.

In addition to the above described reporting requirements, each bank is required to periodically
submit monitoring reports in accordance with each bank’s approved Banking Instrument.

13.2. USACE Responsibilities. USACE tracking will occur through use of the following:

13.2.1. Fact Sheets. To aid in the selection of a credit source, the banker will be required to
submit a fact sheet for each approved bank. This fact sheet will also be used by the USACE
when adding newly approved banks to the website and GMITT. The information contained on
the fact sheet (Appendix 8) will be provided to all members of the Savannah District Regulatory
Division for their use. Certain information from the fact sheet may be posted on the website as
well. The fact sheets should be used in determining which compensatory mitigation bank(s)
would best meet the compensation requirements of a DA permit in light of the watershed
approach, in-kind replacement of lost functions and services, and proximity to permitted impacts.

13.2.2. Regional Internet Bank Information Tracking System (RIBITS). Until further notice, the
USACE will enter and track credit data using RIBITS as an internal tracking tool. Presently,
Savannah District banks are loaded into RIBITS, but may only be entered, viewed, and edited by
approved Savannah District personnel. If discrepancies are identified between information
provided by the Banker and that maintained by the USACE, the USACE project manager for the
bank will coordinate correction of the information with the appropriate party.

In the future, the USACE will implement an interactive web-based mitigation bank tracking
system known as RIBITS (Regional Internet Bank Information Tracking System). RIBITS is
designed to allow anyone with access to the internet to track the status of approved mitigation
banks. Ultimately, it will provide up-to-date mitigation banking information to bank sponsors,
permit applicants, and the general public. It will allow everyone, including the public and all
governmental entities, to look for information on operational and approved mitigation banks in
any locality or watershed in the State of Georgia. It will allow the public to identify those banks
that provide a given type of compensatory mitigation (i.e. stream, non-tidal or tidal wetland
mitigation). It will also provide the public with detailed information on banking processes and
procedures.

The updated web page may publicize bank specific information such as: service area counties,
service area HUC, a map of the state of Georgia with county boundaries outlined; agent
information, to include company name, point of contact, address, and telephone number; total
acres within the bank site; the bank type (private commercial, public commercial);
wetland/stream habitat types (i.e. estuarine, lacustrine, marine, palustrine, riparian, riverine,
uplands, etc.); total withdrawn credits; total released credits; total potential credits; credit release
schedules; credit ledger, to include transaction type (establishment, release, or withdrawal), date
of transaction, habitat type, credit transactions (number of credits established, released, or
withdrawn for each transaction), total credits withdrawn, balance of released credits, balance of
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maximum potential credits, types of credits (wetland or stream), and impact HUC; a cyber
repository (electronic copies of final BI which may include site performance standards, baseline
site evaluations, monitoring requirements, credit release requests), monitoring reports, service
area maps, and any final BI modifications; the USACE project manager assigned to each bank,
and the IRT members along with respective contact information.

The web page will NOT publicize any confidential or proprietary information including but not
limited to: credit prices, purchaser lists, sales statements, proof of purchase letters, any costs of
bank property, taxes, labor costs, business costs, or any other monetary information related to
any bank.

RIBITS is a dynamic system, and upon the Savannah District’s total conversion, bank sponsors
will be required to upload all credit transaction data for those banks under their responsibility.
Bank sponsors will include a statement in each BI stating: “each credit transaction will be
entered into RIBITS within 48 hours of each transaction in order to reflect an accurate credit
balance.” The USACE will include a special condition in each bank approval document stating
that: “each credit transaction will be entered within 48 hours of that transaction. If the bank
sponsor does not accurately enter all credit transactions, credit sales will be stopped from that
bank until the information is corrected.” Once RIBITS is in place and operational for the
Savannah District, users may note that some of the records are more complete than others. Bank
sponsors will be encouraged to provide additional information in order to make each entry as
complete as possible.

14. MODIFICATIONS. The sponsor may request a bank modification where the sponsor
provides a rationale supporting said modification.

14.1. Major Modification. If the sponsor proposes an expansion to the previously-approved
bank site or a new site, the procedures identified in Section 5 shall be used to process the
amendment.

14.2. Minor Modification. If the sponsor proposes to modify the adaptive management, the
credit release plan or schedule, and the USACE determines that the proposed changes are not
significant, the USACE may use the streamlined review process for the modification as follows:

14.2.1. USACE notifies IRT members and the sponsor of this determination and provides all
parties with copies of the proposed modification and supporting documentation.

14.2.2. Within 30 calendar days of receipt of the information from the USACE, the IRT
members and the sponsor shall notify the USACE if there are any concerns with the proposed
modification.

14.2.3. If IRT members or the sponsor notify the USACE of such concerns, the USACE shall
attempt to resolve those concerns.

14.2.4. Within 60 calendar days of providing the proposed modification to the IRT, the USACE
must notify the IRT members of their intent to approve or disapprove the proposed modification.
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14.2.5. If no IRT member objects by initiating the dispute resolution process within 15 calendar
days of receipt of this notification, the USACE will notify the sponsor of his/her final decision
and, if the modification is approved, arrange for it to be signed by the appropriate parties.

14.2.6. If any IRT member initiates the dispute resolution process, the USACE will so notify the
sponsor.

14.2.7. Following conclusion of the dispute resolution process as detailed in Section F, the
USACE will notify the sponsor of their final decision, and if the modification is approved,
arrange for it to be signed by the appropriate parties.

15. POLICY DISPUTE RESOLUTION PROCESS. The Rule details the process for
resolution of a dispute between the USACE and another IRT member with regard to the approval
of a BI for a specific mitigation bank proposal. However, the Rule does not provide a process
for resolution of a dispute between the USACE and USEPA over interpretation of the Rule.
Policy disputes would concern issues that pertain to the mitigation banking program, and would
not be limited to the approval of an individual BI. The USACE is implementing the following
procedures to provide a process for resolution of disputes with USEPA with interpretation of the
Rule and/or implementation of the Savannah District’s Mitigation Banking Guidelines:

15.1. If the USACE or USEPA wishes to formally dispute a policy, the agency will prepare a
written summary of the disputed issue, to include: the Rule citation(s) addressing the issue; the
applicable section of the District Mitigation Banking Guidelines; the basis for the dispute; and a
proposal for resolution of the issue. The USACE District Commander (DC) or the USEPA
Regional Administrator (RA) will notify the other agency representative by letter of their request
to formally initiate the mitigation banking policy dispute resolution procedures.

15.2. Within 30 days of the date of the letter requesting initiation of dispute resolution
procedures, the receiving agency will respond by letter to acknowledge receipt of the request and
confirm the date for a formal dispute resolution meeting.

15.3. Within 45 days of the date of the initial notification letter, a dispute resolution meeting will
be held. During this meeting the agencies will make every effort to reach a mutually acceptable
solution to the disputed issue. Should the agencies resolve the dispute, the USACE will make
appropriate modifications to the District Mitigation Banking Guidelines, if applicable.

15.4. Should the agencies fail to reach a mutually acceptable solution to the disputed policy, the
USACE or the USEPA has the option of using Part III (Elevation of Policy Issues) of the
August 11, 1992, “Clean Water Act Section 404(q) Memorandum of Agreement Between the
Environmental Protection Agency and the Department of the Army,” to resolve the matter.

Diagram 6 presents a summary of the steps and approximate timelines to complete the Policy
Dispute Resolution Process.

42



16. SUMMARY OF RESPONSIBILITIES. The above sections describe the processes
required to establish, operate and use a USACE-approved mitigation bank. Diagrams 1 through 6
provide a schematic depicting the process to finalize an USACE-approved bank.

This document is available on the web at http://www.sas.usace.army.mil/permit.htm. Questions
regarding use of this guidance on a specific bank must be addressed to assigned Project Manager.

Other inquiries or comments regarding this document should be addressed to:

Coastal Branch: Piedmont Branch:

Coastal Branch, Regulatory Division Regulatory Division, Piedmont Branch
Savannah District Savannah District

US Army Corps of Engineers US Army Corps of Engineers

100 W. Oglethorpe Avenue 1590 Adamson Parkway, Suite 200
Savannah, Georgia 31402 Morrow, Georgia 30260-1777

POC: Mr. Richard Morgan, 912-652-5139 POC: Mr. Justin Hammonds, 770-904-2365
richard.w.morgan(@.usace.army.mil justin.a.hammonds@usace.army.mil
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DIAGRAM 1: DRAFT PROSPECTUS PROCESS AND TIMELINE
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DIAGRAM 2: PROSPECTUS PROCESS AND TIMLINE

No

A

Bank Sponsor submits Prospectus
to USACE.

|

Within 30 days of receipt USACE
will complete review.

l

\ 4

Is the Prospectus BI complete?

_»  Yes

USACE will identify additional
information needed and notify
Snonsor

h 4

Once additional information is
received, the initial 30 day review
period will start over.

Sponsor has 45 days to provide
requested information. If Sponsor
fails to provide information the
project will be administratively
withdrawn.

Y

v

USACE issues PN and notifies
Sponsor to forward Prospectus to IRT.

\ 4

IRT provides written comments to the
USACE during the 30-day PN
comment period. If an IRT member
fails to provide comments, USACE
assumes member has no objection.

h 4

Within 15 days of close of PN
comment period, USACE provides all
comments to IRT and Sponsor.

\ 4

Within 30 days of close of PN
comment period, USACE provides
IRT and Sponsor with practicability of
bank, identifies information needed
for BI preparation and provides
comments on baseline study plan.

h 4

In necessary, Sponsor submits revised
baseline study plan for final USACE
approval, prior to implementation.




DIAGRAM 3: DRAFT BI PROCESS AND TIMELINE
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DIAGRAM 4: FINAL BANKING INSTRUMENT PROCESS AND TIMELINE
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DIAGRAM 5: DISPUTE RESOLUTION PROCESS
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member must notify the USACE and other IRT
members thev formallv obiect to BI anproval.

\ 4

Within 30 days of receipt of a formal objection the
USACE will respond to all IRT members indicating
intent to not approve BI, approve BI despite objection,
or amend the BI to address obiection.

v
Federal IRT member decides whether or
No < not to elevate within 15 days of USACE » Yes
response to objection.
A\ 4

If IRT member does not elevated
BI to their HQ, USACE will
proceed with final action on BI.

h 4

Federal IRT member elevates
dispute to their HQ and formally
notifies USACE of elevation.

USACE holds action in abeyance
while HQ review is pending.

A 4

Within 20 days of elevation, IRT

USACE will proceed < No |e¢ member must decide whether to

with final action on BI.

request USACE ASA CW review.

A 4
Yes
A 4
USACE must notify sponsor of Within 30 days ASA CW will review
final decision within 150 days of [« BI and advise USACE and objecting
receipt of a final BI. IRT member(s) of final action.




DIAGRAM 6: POLICY DISPUTE RESOLUTION PROCESS

USACE or USEPA may initiate
the policy dispute process by
notifying the other agency in

written of a disputed issue, with

a proposed resolution.

A

Within 30 days the receiving
agency will respond in writing
to confirm a scheduled dispute

resolution meeting.

A 4

v

The meeting will be held
within 45 days of initiating the
policy dispute process, during
which the agencies will made

every effort to reach a mutually
acceptable solution.

If the agencies fail to reach
agreement on the disputed
issue, either agency may
choose to implement Part
1T of the 404(q) MOA.

Yes

A 4

If the agencies agree on a
mutually acceptable
resolution to the disputed
issue, the USACE will
make changes to the
Mitigation Banking
Guidelines, as required.




ACRONYMS



ASA
BI
CE
CwW
CWA
DA
DE
Declaration
EPA
FA
FAA
FWS

ACRONYMS

Assistant Secretary of the Army
Banking Instrument

Conservation Easement

Civil Works

Clean Water Act

Department of the Army

District Engineer (not written out in text)
Declaration of Conservation Covenants and Restrictions
US Environmental Protection Agency
Financial Assurance

Federal Aviation Administration

US Fish and Wildlife Service

Georgia DNR Georgia Department of Natural Resources

Georgia EPD Georgia Department of Natural Resources, Environmental Protection Division
Georgia CRD Georgia Department of Natural Resources, Coastal Resources Division
Georgia WRD Georgia Department of Natural Resources, Wildlife Resources Division

GMITT Georgia Mitigation Tracking Tool

HUC Hydrologic Unit Code

IRT Interagency Review Team

LLC Limited Liability Corporation

NMFS National Marine Fisheries Services

NOAA National Oceanic and Atmospheric Association

NRCS National Resource Conservation Service

NWP Nationwide Permit

NWI National Wetlands Inventory

PAR Property Analysis Record

PM Project Manager

PN Public Notice

RC Restrictive Covenants

RIBITS Regulatory Internet Banking Information and Tracking System
RGL Regulatory Guidance Letter

Rule Final Mitigation Rule

US United States

USACE US Army Corps of Engineers, Savannah District, Regulatory Division
USGS US Geological Survey
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Figure 2 - Primary and Secondary Service
Areas for the Altamaha Watershed



Figure 3 - Primary and Secondary Service
Areas for the Etowah Watershed



Figure 4 - Primary and Secondary Service
Areas for the Lower Chattahoochee
Watershed



Figure 5 - Primary and Secondary Service
Areas for the Lower Flint Watershed



Figure 6 - Primary and Secondary Service
Areas for the Lower Savannah Watershed



Figure 7 - Primary and Secondary Service
Areas for the Mid Chattahoochee Watershed



Figure 8 - Primary and Secondary Service
Areas for the Ogeechee Watershed



Figure 9 - Primary and Secondary Service
Areas for the Satilla Watershed



Figure 10 - Primary and Secondary Service
Areas for the Tennessee Watershed



Figure 11 - Primary and Secondary Service
Areas for the Upper Chattahoochee
Watershed



Figure 12 - Primary and Secondary Service
Areas for the Upper Coosa Watershed



Figure 13 - Primary and Secondary Service
Areas for the Upper Flint Watershed



Figure 14 - Primary and Secondary Service
Areas for the Upper Ocmulgee Watershed



Figure 15 - Primary and Secondary Service
Areas for the Upper Oconee Watershed



Figure 16 - Primary and Secondary Service
Areas for the Upper Savannah Watershed



Figure 17 - Primary and Secondary Service
Areas for the Upper Tallapoosa Watershed



Figure 18 - Primary and Secondary Service
Areas for the Withlacoochee Watershed
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MEMORANDUM OF AGREEMENT
BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY
AND THE DEPARTMENT OF THE ARMY CONCERNING
THE DETERMINATION OF MITIGATION UNDER THE
CLEAN WATER ACT SECTION 404(b)(1) GUIDELINES

February 6, 1990

|. Purpose

The United States Environmental Protection Agency (EPA) and the United States
Department of the Army (Army) hereby articulate the policy and procedures to be used in
the determination of the type and level of mitigation necessary to demonstrate
compliance with the Clean Water Act (CWA) Section 404(b)(1) Guidelines
("Guidelines'). This Memorandum of Agreement (MOA) expresses the explicit intent of
the Army and EPA to implement the objective of the CWA to restore and maintain the
chemical, physical, and biological integrity of the Nation's waters, including wetlands.
This MOA is specifically limited to the Section 404 Regulatory Program and is written to
provide guidance for agency field personnel on the type and level of mitigation required
to demonstrate compliance with requirements in the Guidelines. The policies and
procedures discussed herein are consistent with current Section 404 regulatory practices
and are provided in response to questions that have been raised about how the Guidelines
are implemented. The MOA does not change the substantive requirements of the
Guidelines. It isintended to provide guidance regarding the exercise of discretion under
the Guidelines.

Although the Guidelines are clearly applicable to all discharges of dredged or fill
material, including general permits and Corps of Engineers (Corps) civil works projects,
this MOA focuses on standard permits (33 CFR 325.5(b)(1)) (Footnote 1). Thisfocusis
intended solely to reflect the unique procedural aspects associated with the review of
standard permits, and does not obviate the need for other regulated activities to comply
fully with the Guidelines. EPA and Army will seek to develop supplemental guidance for
other regulated activities consistent with the policies and principles established in this
document.

This MOA provides guidance to Corps and EPA personnel for implementing the
Guidelines and must be adhered to when considering mitigation requirements for
standard permit applications. The Corps will use this MOA when making its
determination of compliance with the Guidelines with respect to mitigation for standard
permit applications. EPA will use this MOA in developing its positions on compliance
with the Guidelines for proposed discharges and will reflect this MOA when commenting
on standard permit applications.

I1. Policy

A. The Council on Environmental Quality (CEQ) has defined mitigation in its
regulations at 40 CFR 1508.20 to include: avoiding impacts, minimizing impacts,
rectifying impacts, reducing impacts over time, and compensating for impacts. The



Guidelines establish environmental criteriawhich must be met for activities to be
permitted under Section 404 (Footnote 2). The types of mitigation enumerated by CEQ
are compatible with the requirements of the Guidelines, however, as a practical matter,
they can be combined to form three general types. avoidance, minimization and
compensatory mitigation. The remainder of this MOA will speak in terms of these more
general types of mitigation.

B. The Clean Water Act and the Guidelines set forth agoal of restoring and
maintaining existing aquatic resources. The Corps will strive to avoid adverse impacts
and offset unavoidable adverse impacts to existing aguatic resources, and for wetlands,
will strive to achieve agoal of no overall net loss of values and functions. In focusing the
goal of no overall net loss to wetlands only, EPA and Army have explicitly recognized
the specia significance of the nation's wetlands resources. This special recognition of
wetlands resources does not in any manner diminish the value of other waters of the
United States, which are often of high value. All waters of the United States, such as
streams, rivers, lakes, etc., will be accorded the full measure of protection under the
Guidelines, including the requirements for appropriate and practicable mitigation. The
determination of what level of mitigation constitutes "appropriate” mitigation is based
solely on the values and functions of the aquatic resource that will be impacted.
"Practicable” is defined at Section 230.3(q) of the Guidelines (Footnote 3). However, the
level of mitigation determined to be appropriate and practicable under Section 230.10(d)
may lead to individual permit decisions which do not fully meet this goal because the
mitigation measures necessary to meet this goal are not feasible, not practicable, or would
accomplish only inconsequential reductions in impacts. Consequently, it is recognized
that no net loss of wetlands functions and values may not be achieved in each and every
permit action. However, it remains agoal of the Section 404 regulatory program to
contribute to the national goal of no overal net loss of the nation's remaining wetlands
base. EPA and Army are committed to working with others through the Administration's
interagency task force and other avenues to help achieve this national goal.

C. In evaluating standard Section 404 permit applications, as a practical matter,
information on all facets of a project, including potential mitigation, istypically gathered
and reviewed at the same time. The Corps, except as indicated below, first makes a
determination that potential impacts have been avoided to the maximum extent
practicable; remaining unavoidable impacts will then be mitigated to the extent
appropriate and practicable by requiring steps to minimize impacts and, finaly,
compensate for aquatic resource values. This sequence is considered satisfied where the
proposed mitigation is in accordance with specific provisions of a Corps and EPA
approved comprehensive plan that ensures compliance with the compensation
requirements of the 404(b)(1) Guidelines (examples of such comprehensive plans may
include Special Area Management Plans, Advance | dentification areas (Section 230.80),
and State Coastal Zone Management Plans). It may be appropriate to deviate from the
sequence when EPA and the Corps agree the proposed discharge is necessary to avoid
environmental harm (e.g., to protect a natural aquatic community from saltwater
intrusion, chemical contamination, or other deleterious physical or chemical impacts), or



EPA and the Corps agree that the proposed discharge can reasonably be expected to
result in environmental gain or insignificant losses.

In determining "appropriate and practicable" measures to offset unavoidable impacts,
such measures should be appropriate to the scope and degree of those impacts and
practicable in terms of cost, existing technology, and logisticsin light of overall project
purposes. The Corps will give full consideration to the views of the resource agencies
when making this determination.

1. Avoidance (Footnote 4). Section 230.10(a) allows permit issuance for only the least
environmentally damaging practicable aternative (Footnote 5). The thrust of this section
on aternatives is avoidance of impacts. Section 230.10(a)(1) requires that no discharge
shall be permitted if there is a practicable alternative to the proposed discharge which
would have less adverse impact to the aquatic ecosystem, so long as the alternative does
not have other significant adverse environmental consequences. In addition, Section
230.10(a)(3) sets forth rebuttable presumptions that 1) alternatives for non-water
dependent activities that do not involve special aquatic sites (Footnote 6) are available
and 2) alternatives that do not involve specia aguatic sites have less adverse impact on
the aguatic environment. Compensatory mitigation may not be used as a method to
reduce environmental impacts in the evaluation of the least environmentally damaging
practicable alternatives for the purposes of requirements under Section 230.10(a).

2. Minimization. Section 230.10(d) states that appropriate and practicable stepsto
minimize the adverse impacts will be required through project modifications and permit
conditions. Subpart H of the Guidelines describes several (but not all) means for
minimizing impacts of an activity.

3. Compensatory Mitigation. Appropriate and practicable compensatory mitigation is
required for unavoidable adverse impacts which remain after all appropriate and
practicable minimization has been required. Compensatory actions (e.g., restoration of
existing degraded wetlands or creation of man-made wetlands) should be undertaken,
when practicable, in areas adjacent or contiguous to the discharge site (onsite
compensatory mitigation). If on-site compensatory mitigation is not practicable, off-site
compensatory mitigation should be undertaken in the same geographic areaif practicable
(i.e., in close physical proximity and, to the extent possible, the same watershed). In
determining compensatory mitigation, the functional values lost by the resource to be
impacted must be considered. Generally, in-kind compensatory mitigation is preferable to
out-of-kind. There is continued uncertainty regarding the success of wetland creation or
other habitat development. Therefore, in determining the nature and extent of habitat
development of thistype, careful consideration should be given to its likelihood of
success. Because the likelihood of success is greater and the impacts to potentially
valuable uplands are reduced, restoration should be the first option considered.

In the situation where the Corps is evaluating a project where a permit issued by another
agency requires compensatory mitigation, the Corps may consider that mitigation as part
of the overall application for purposes of public notice, but avoidance and minimization
shall still be sought.



Mitigation banking may be an acceptable form of compensatory mitigation under specific
criteria designed to ensure an environmentally successful bank. Where a mitigation bank
has been approved by EPA and the Corps for purposes of providing compensatory
mitigation for specific identified projects, use of that mitigation bank for those particular
projectsis considered as meeting the requirements of Section 11.C.3 of thisMOA,
regardless of the practicability of other forms of compensatory mitigation. Additional
guidance on mitigation banking will be provided. Simple purchase or "preservation” of
existing wetlands resources may in only exceptional circumstances be accepted as
compensatory mitigation. EPA and Army will develop specific guidance for preservation
in the context of compensatory mitigation at alater date.

[11. Other Procedures

A. Potentia applicants for mgjor projects should be encouraged to arrange
preapplication meetings with the Corps and appropriate federal, state or Indian tribal, and
local authorities to determine regquirements and documentation required for proposed
permit evaluations. As aresult of such meetings, the applicant often revises a proposal to
avoid or minimize adverse impacts after devel oping an understanding of the Guidelines
requirements by which afuture Section 404 permit decision will be made, in addition to
gaining an understanding of other state or tribal, or local requirements. Compliance with
other statutes, requirements and reviews, such as NEPA and Corps public interest review,
may not in and of themselves satisfy the requirements in the Guidelines.

B. In achieving the goals of the CWA, the Corps will strive to avoid adverse impacts
and offset unavoidable adverse impacts to existing aguatic resources. Measures which
can accomplish this can be identified only through resource assessments tailored to the
site performed by qualified professionals because ecological characteristics of each
aguatic site are unigue. Functional values should be assessed by applying aguatic site
assessment techniques generally recognized by experts in the field and/or the best
professional judgment of federal and state agency representatives, provided such
assessments fully consider ecological functions included in the Guidelines. The objective
of mitigation for unavoidable impactsisto offset environmental losses. Additionaly for
wetlands, such mitigation will provide, at a minimum, one for one functional replacement
(i.e., no net loss of values), with an adequate margin of safety to reflect the expected
degree of success associated with the mitigation plan, recognizing that this minimum
requirement may not be appropriate and practicable, and thus may not be relevant in
some cases, as discussed in Section |1.B of this MOA (Footnote 7). In the absence of
more definitive information on the functions and values of specific wetland sites, a
minimum of 1 to 1 acreage replacement may be used as a reasonabl e surrogate for no net
loss of functions and values. However, thisratio may be greater where the functional
values of the area being impacted are demonstrably high and the replacement wetlands
are of lower functional value or the likelihood of success of the mitigation project islow.
Conversely, the ratio may be lessthan 1 to 1 for areas where the functional values
associated with the area being impacted are demonstrably low and the likelihood of
success associ ated with the mitigation proposal is high.



C. The Guidelines are established as the environmental standard for Section 404 permit
issuance under the CWA. Aspects of a proposed project may be affected through a
determination of requirements needed to comply with the Guidelines to achieve these
CWA environmental goals.

D. Monitoring is an important aspect of mitigation, especially in areas of scientific
uncertainty. Monitoring should be directed toward determining whether permit conditions
are complied with and whether the purpose intended to be served by the condition is
actually achieved. Any time it is determined that a permitter isin non-compliance with
mitigation requirements of the permit, the Corps will take action in accordance with 33
CFR Part 326. Monitoring should not be required for purposes other than these, although
information for other uses may accrue from the monitoring requirements. For projects to
be permitted involving mitigation with higher levels of scientific uncertainty, such as
some forms of compensatory mitigation, long term monitoring, reporting and potential
remedial action should be required. This can be required of the applicant through permit
conditions.

E. Mitigation requirements shall be conditions of standard Section 404 permits. Army
regulations authorize mitigation requirements to be added as special conditionsto an
Army permit to satisfy legal requirements (e.g., conditions necessary to satisfy the
Guidelines) [33 CFR 325.4(a)]. This ensures legal enforceability of the mitigation
conditions and enhances the level of compliance. If the mitigation plan necessary to
ensure compliance with the Guidelinesis not reasonably implementable or enforceable,
the permit shall be denied.

F. Nothing in this document is intended to diminish, modify or otherwise affect the
statutory or regulatory authorities of the agencies involved. Furthermore, formal policy
guidance on or interpretation of this document shall be issued jointly.

G. This MOA shall take effect February 7, 1990, and will apply to those completed
standard permit applications which are received on or after the effective date. This MOA
may be modified or revoked by agreement of both parties, or revoked by either party
alone upon six (6) months written notice.

Robert W. Page

Assistant Secretary of the Army

(Civil Works)

LaJuana S. Wilcher

Assistant Administrator for Water

U.S. Environmental Protection Agency

Footnotes:

Footnote 1. Standard permits are those individual permits which have been processed
through application of the Corps public interest review procedures (33 CFR 325) and the
EPA's Section 404(b)(1) Guidelines, including public notice and receipt of comments.



Standard permits do not include letters of permission, regional permits, nationwide
permits, or programmatic permits.

Footnote 2. (except where Section 404(b)(2) applies).

Footnote 3. Section 230.3(q) of the Guidelines reads as follows: "The term practicable
means available and capable of being done after taking into consideration cost, existing
technology and logisticsin light of over all project purposes.” (Emphasis supplied)
Footnote 4. Avoidance as used in the 404(b)(1) Guidelines and this MOA does not
include compensatory mitigation.

Footnote 5. It isimportant to recognize that there are circumstances where the impacts of
the project are so significant that even if alternatives are not available, the discharge may
not be permitted regardless of the compensatory mitigation proposed (40 CFR 230.10(c)).
Footnote 6. Special aquatic sites include sanctuaries and refuges, wetlands, mud flats,
vegetated shallows, cora reefs and riffle and pool complexes.

Footnote 7. For example, there are certain areas where, due to hydrological conditions,
the technology for restoration or creation of wetlands may not be available at present, or
may otherwise be impracticable. In addition, avoidance, minimization, and compensatory
mitigation may not be practicable where there is a high proportion of land which is
wetlands. EPA and Army, at present, are discussing with representatives of the oil
industry, the potential for a program of accelerated rehabilitation of abandoned oil
facilities on the North Slope to serve as avehicle for satisfying necessary compensation
requirements.
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DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Parts 325 and 332

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 230
[EPA-HQ-OW-2006-0020; FRL—8545-4]
RIN 0710-AA55

Compensatory Mitigation for Losses of
Aquatic Resources

AGENCIES: U.S. Army Corps of
Engineers, DoD; and Environmental
Protection Agency.

ACTION: Final rule.

SUMMARY: The U.S. Army Corps of
Engineers (the Corps) and the
Environmental Protection Agency (EPA)
are issuing regulations governing
compensatory mitigation for activities
authorized by permits issued by the
Department of the Army. The
regulations establish performance
standards and criteria for the use of
permittee-responsible compensatory
mitigation, mitigation banks, and in-lieu
programs to improve the quality and
success of compensatory mitigation
projects for activities authorized by
Department of the Army permits.

This rule improves the planning,
implementation and management of
compensatory mitigation projects by
emphasizing a watershed approach in
selecting compensatory mitigation
project locations, requiring measurable,
enforceable ecological performance
standards and regular monitoring for all
types of compensation and specifying
the components of a complete
compensatory mitigation plan,
including assurances of long-term
protection of compensation sites,
financial assurances, and identification
of the parties responsible for specific
project tasks.

This rule applies equivalent standards
to permittee-responsible compensatory
mitigation, mitigation banks and in-lieu
fee mitigation to the maximum extent
practicable. Since a mitigation bank
must have an approved mitigation plan
and other assurances in place before any
of its credits can be used to offset
permitted impacts, this rule establishes
a preference for the use of mitigation
bank credits, which reduces some of the
risks and uncertainties associated with
compensatory mitigation. This rule also
significantly revises the requirements
for in-lieu fee programs to address

concerns regarding their past
performance and equivalency with the
standards for mitigation banks and
permittee-responsible compensatory
mitigation.

DATES: The effective date is June 9,
2008.

ADDRESSES: Headquarters, U.S. Army
Corps of Engineers, Operations and
Regulatory Community of Practice, 441
G Street, NW., Washington, DC 20314—
1000. Headquarters, U.S. Environmental
Protection Agency, Wetlands Division,
Mail code 4502T, 1200 Pennsylvania
Ave, NW., Washington, DC 20460.

The Corps and EPA have established
a docket for this action under Docket ID
No. EPA-HQ-OW-2006-0020. All
documents in the docket are listed on
the http://www.regulations.gov web site.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Water Docket, EPA/DC, EPA
West, Room 3334, 1301 Constitution
Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Water Docket is (202)
566—2426.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson at 202—-761-4922 or by e-
mail at david.b.olson@usace.army.mil,
or Mr. Palmer Hough at 202-566—1374
or by e-mail at hough.palmer@epa.gov.
Additional information can also be
found at the Corps Headquarters
Regulatory Program webpage at: http://
www.usace.army.mil/cw/cecwo/reg/
index.html or the EPA compensatory
mitigation webpage at: http://
www.epa.gov/wetlandsmitigation.
SUPPLEMENTARY INFORMATION:
I. Background
II. General Comments and Responses

A. Overview

B. Most Frequently Raised Issues

1. Section 404(b)(1) Guidelines

2. Compensatory Mitigation Standards for

Streams

3. Discretionary Language

4. Watershed Approach

5. In-Lieu Fee Programs

C. Other General Comments
III. In-Lieu Fee Programs
IV. Compliance With Section 314 of the

NDAA

V. Organization of the Final Rule

VI. Discussion of Specific Sections of the
Final Rule

VII. Administrative Requirements

I. Background

Compensatory mitigation involves
actions taken to offset unavoidable
adverse impacts to wetlands, streams
and other aquatic resources authorized
by Clean Water Act section 404 permits
and other Department of the Army (DA)
permits. As such, compensatory
mitigation is a critical tool in helping
the federal government to meet the
longstanding national goal of “no net
loss” of wetland acreage and function.
For impacts authorized under section
404, compensatory mitigation is not
considered until after all appropriate
and practicable steps have been taken to
first avoid and then minimize adverse
impacts to the aquatic ecosystem
pursuant to 40 CFR part 230 (i.e., the
CWA Section 404(b)(1) Guidelines).

Compensatory mitigation can be
carried out through four methods: the
restoration of a previously-existing
wetland or other aquatic site, the
enhancement of an existing aquatic
site’s functions, the establishment (i.e.,
creation) of a new aquatic site, or the
preservation of an existing aquatic site.
There are three mechanisms for
providing compensatory mitigation:
permittee-responsible compensatory
mitigation, mitigation banks and in-lieu
fee mitigation. Permittee-responsible
mitigation is the most traditional form
of compensation and continues to
represent the majority of compensation
acreage provided each year. As its name
implies, the permittee retains
responsibility for ensuring that required
compensation activities are completed
and successful. Permittee-responsible
mitigation can be located at or adjacent
to the impact site (i.e., on-site
compensatory mitigation) or at another
location generally within the same
watershed as the impact site (i.e., off-
site compensatory mitigation).

Mitigation banks and in-lieu fee
mitigation both involve off-site
compensation activities generally
conducted by a third party, a mitigation
bank sponsor or in-lieu fee program
sponsor. When a permittee’s
compensatory mitigation requirements
are satisfied by a mitigation bank or in-
lieu fee program, responsibility for
ensuring that required compensation is
completed and successful shifts from
the permittee to the bank or in-lieu fee
sponsor. Mitigation banks and in-lieu
fee programs both conduct consolidated
aquatic resource restoration,
enhancement, establishment and
preservation projects; however, under
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current practice, there are several
important differences between in-lieu
fee programs and mitigation banks.

First, in-lieu fee programs are
generally administered by state
governments, local governments, or
non-profit non-governmental
organizations while mitigation banks are
usually (though not always) operated for
profit by private entities. Second, in-lieu
fee programs rely on fees collected from
permittees to initiate compensatory
mitigation projects while mitigation
banks usually rely on private
investment for initial financing. Most
importantly, mitigation banks must
achieve certain milestones, including
site selection, plan approval, and
financial assurances, before they can
sell credits, and generally sell a majority
of their credits only after the physical
development of compensation sites has
begun. In contrast, in-lieu fee programs
generally initiate compensatory
mitigation projects only after collecting
fees, and there has often been a
substantial time lag between permitted
impacts and implementation of
compensatory mitigation projects.
Additionally, in-lieu fee programs have
not generally been required to provide
the same financial assurances as
mitigation banks. For all of these
reasons, there is greater risk and
uncertainty associated with in-lieu fee
programs regarding the implementation
of the compensatory mitigation project
and its adequacy to compensate for lost
functions and services.

As noted in the preamble for the
March 2006 proposal, the majority of
the existing guidance regarding
compensatory mitigation and the use of
these three mechanisms for providing
compensation exists in a number of
national guidance documents released
by the Corps and EPA over the past
seventeen years (sometimes in
association with other federal agencies
such as the U.S. Fish and Wildlife
Service and the National Marine
Fisheries Service). Since these guidance
documents were developed at different
times, and in different regulatory
contexts, concerns have been raised
regarding the consistent, predictable
and equitable interpretation and
application of these guidance
documents. In November 2003,
Congress called for the development of
regulatory standards and criteria for the
use of compensatory mitigation in the
section 404 program.

Section 314 of the National Defense
Authorization Act (NDAA) for Fiscal
Year 2004 (section 314) requires the
Secretary of the Army, acting through
the Chief of Engineers, to issue
regulations “establishing performance

standards and criteria for the use,
consistent with section 404 of the
Federal Water Pollution Control Act (33
U.S.C. 1344, also known as the Clean
Water Act), of on-site, off-site, and in-
lieu fee mitigation and mitigation
banking as compensation for lost
wetlands functions in permits issued by
the Secretary of the Army under such
section.” This provision also requires
that those regulations, to the maximum
extent practicable, “maximize available
credits and opportunities for mitigation,
provide flexibility for regional
variations in wetland conditions,
functions and values, and apply
equivalent standards and criteria to each
type of compensatory mitigation.”

In response to this directive, the U.S.
Army Corps of Engineers and the U.S.
Environmental Protection Agency (the
agencies) published a proposed rule in
Part II of the March 28, 2006, issue of
the Federal Register (71 FR 15520), with
a 60-day public comment period. As a
result of several requests, the Corps and
EPA extended the comment period by
an additional 30 days. The comment
period ended on June 30, 2006.

In the preamble to the March 2006
proposal, the agencies noted their
decision, in light of their respective
statutory roles in the section 404
program, to pursue this rulemaking as a
joint effort between the Corps and EPA.
The preamble also discussed the Corps’s
decision to develop these standards for
all DA permits which could potentially
require compensatory mitigation. Thus,
in addition to Clean Water Act section
404 permits, these standards also apply
to DA permits issued under sections 9
and 10 of the Rivers and Harbors Act of
1899. Finally, the preamble also
discussed why these standards should
apply to compensatory mitigation for
impacts to streams and other open
waters in addition to wetlands.

As discussed in the preamble to the
March 2006 proposal, in 2001 the
National Research Council (NRC)
released a comprehensive evaluation of
the effectiveness of wetlands
compensatory mitigation required under
section 404 of the Clean Water Act. This
report noted concerns with some past
wetland compensatory mitigation and
provided recommendations for the
federal agencies, states, and other
parties to improve compensatory
mitigation. This report was an important
resource in the development of today’s
rule.

II. General Comments and Responses

In response to the proposed rule,
approximately 12,000 comments were
received, including about 850 distinct
comments and 11,150 additional

substantially identical e-mails and
letters. Comments were provided by
regulated entities, the scientific
community, non-governmental
organizations, mitigation bankers, in-
lieu fee program sponsors, state and
local government agencies, and other
members of the public.

A. Overview

Most of the distinct commenters said
that this rule is a necessary addition to
regulations for implementing the Corps
Regulatory Program and some expressed
appreciation that the rule incorporates
stakeholder feedback and lessons
learned. Many commenters expressed
general support for the proposed rule
because: (1) It will promote
predictability and consistency in
compensatory mitigation; (2) it will
further effective partnerships with
private sector mitigation banks; (3) it
responds to concerns raised by those
participating in the development of
Mitigation Action Plan products; (4)
many provisions of the rule are
consistent with the 2005 Millennium
Ecosystem Assessment; (5) it brings
greater technical clarity to the process of
determining appropriate mitigation; (6)
it provides greater focus on
accountability through measurable and
enforceable ecological performance
standards, monitoring, and
management; (7) it fosters incorporation
of aquatic ecosystem science into
compensatory mitigation plans; and (8)
it increases public participation in the
compensatory mitigation process. Some
of these commenters also suggested
modifications to the proposed rule,
which are discussed in more detail
below.

Some commenters, including most of
the form letters, opposed the proposed
rule or suggested extensive revisions to
increase the protection of aquatic
resources. The issues most frequently
raised, considering both the individual
and form letters, were: (1) Interaction of
the proposed rule with the existing
requirements of the Section 404 (b)(1)
Guidelines, (2) compensatory mitigation
standards for streams, (3) the amount of
discretionary language in the proposed
rule, (4) use of the watershed approach
for identifying mitigation projects, and
(5) the proposed phase-out of in-lieu fee
mitigation. These five major issues and
our responses to them are discussed
below in part II.B. Many other general
issues were raised as well, and a
number of these are discussed in part
II.C. Additional detail, and responses to
comments on specific rule provisions,
are provided in part VI.
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B. Most Frequently Raised Issues

1. Section 404(b)(1) Guidelines

Many commenters stated that,
consistent with existing regulations and
policy, the rule should emphasize
impact avoidance and that
compensatory mitigation should not be
considered until all efforts have been
made to first avoid and then minimize
impacts to streams and wetlands. Some
commenters also asserted that the
proposal would expand the district
engineer’s existing level of discretion in
determining that an applicant has taken
all appropriate and practicable steps to
first avoid and then minimize impacts
to the aquatic ecosystem. Some further
asserted that the proposal could be
construed to allow permits to be issued
even if they cause or contribute to
significant degradation of aquatic
resources, an action prohibited by the
Section 404(b)(1) Guidelines (40 CFR
230.10(c)).

The agencies agree that impacts must
be first avoided and then minimized,
and that compensatory mitigation
should be used only for impacts that
cannot be avoided or minimized. The
agencies disagree that the rule will
weaken or undermine the 404(b)(1)
Guidelines, which are codified in
regulation and remain unchanged.
These requirements are essential to
meeting the overall objective of the
Clean Water Act to restore and maintain
the chemical, physical and biological
integrity of the nation’s waters. We have
clarified that none of them have
changed by adding a new paragraph at
33 CFR 332.1(c)(1) [40 CFR 230.91(c)(1)]
stating that nothing in these new rules
affects the requirement that all DA
permits subject to section 404 of the
Clean Water Act comply with applicable
provisions of the Section 404(b)(1)
Guidelines. Thus, this rule does not
expand the district engineer’s existing
level of discretion in determining that
an applicant has taken all appropriate
and practicable steps to first avoid and
then minimize impacts to the aquatic
ecosystem. Paragraph (c)(2) of this
section has also been modified to clarify
that individual section 404 permits will
be issued only if compliance with all
applicable provisions of the 404(b)(1)
Guidelines has been achieved including
those which require the permit
applicant to take all appropriate and
practicable steps to avoid and minimize
adverse impacts to the aquatic
ecosystem. For general permits,
compliance with the Section 404(b)(1)
Guidelines is clarified at 40 CFR 230.7.

In addition, a new paragraph at 33
CFR 332.1(f)(2) [40 CFR 230.91(f)(2)] has
been added to the final rule which

clarifies which provisions of the 1990
Memorandum of Agreement (MOA)
between the Department of the Army
and the Environmental Protection
Agency on the Determination of
Mitigation Under the Clean Water Act
Section 404(b)(1) Guidelines have been
superseded by this rule and which
provisions remain in effect. Those that
remain in effect include the provisions
related to impact avoidance and
minimization, evaluation of the least
environmentally damaging practicable
alternatives, and circumstances where
the impacts of the proposed project are
so significant that discharges may not be
permitted regardless of the
compensatory mitigation proposed.

Today’s rule is focused on the
compensation component of the
mitigation sequence. Its purpose is to
develop a comprehensive set of
standards for compensatory mitigation
pursuant to section 314 of the NDAA.
Fulfilling this directive necessitates a
detailed treatment of all critical aspects
of compensatory mitigation. This does
not affect compliance with other parts of
our regulations, including the 404(b)(1)
Guidelines. Additional discussion of
this issue can be found in part VI of the
preamble.

2. Compensatory Mitigation Standards
for Streams

Many commenters stated that
compensatory mitigation for stream
impacts should not be addressed in this
rule. Some stated that there is no
scientific evidence that streams can be
established (i.e., stream creation) or that
other approaches taken in this rule such
as stream restoration can compensate for
stream losses. They suggested that the
agencies should conduct further
research on stream mitigation and
demonstrate its success before including
standards for stream mitigation in the
rule. Some also noted that the statutory
language in the NDAA refers only to
wetlands.

On the other hand, other commenters
expressed support for applying the rule
to streams and other open waters. These
commenters believe that physical
alteration of aquatic resources should be
mitigated to the extent practicable to
support the objectives of the Clean
Water Act and that because section 404
of the Clean Water Act authorizes
discharges of dredged or fill material
into lakes, streams, and wetlands,
mitigation for those impacts should be
required (and addressed in this rule) as
well.

As noted in the preamble to the
March 2006 proposal, we believe this
rule should apply to compensatory
mitigation for all types of aquatic

resources that can be impacted by
activities authorized by DA permits,
including streams and other open
waters. We recognize that the scientific
literature regarding the issue of stream
establishment and re-establishment is
limited and that some past projects have
had limited success (Bernhardt and
others 2007).1 Accordingly, we have
added a new paragraph at 33 CFR
332.3(e)(3) [40 CFR 230.93(e)(3)] that
specifically notes that there are some
aquatic resources types that are difficult
to replace and streams are included
among these. It emphasizes the need to
avoid and minimize impacts to these
‘difficult-to-replace’ resources and
requires that any compensation be
provided by in-kind preservation,
rehabilitation, or enhancement to the
extent practicable. This language is
intended to discourage stream
establishment and re-establishment
projects while still requiring
compensation for unavoidable stream
impacts in the form of stream corridor
restoration (via rehabilitation),
enhancement, and preservation projects,
where practicable. District engineers
will evaluate compensatory mitigation
proposals for streams, and assess the
likelihood of success before deciding
whether the proposed compensation
should be required.

We recognize that the science of
stream restoration is still evolving and
that more research is needed; however,
the lack of a fully-developed set of
tested hypotheses and techniques does
not mean that stream mitigation
(particularly via restoration,
enhancement and preservation) cannot
be successfully performed or that it
should not be required where avoidance
of impacts is not practicable. As noted
by Bernhardt and others (2005),2
“stream and river restoration can lead to
species recovery, improved inland and
coastal water quality, and new areas for
wildlife habitat and recreational
activities.” There is a growing body of
research that documents successful
outcomes for stream restoration projects,
examines stream restoration techniques
and provides recommendations for
effective stream and river restoration.

1Bernhardt, E.S., E.B. Sudduth, M.A. Palmer, J.D.
Allan, J.L. Meyer, G. Alexander, J. Follastad-Shah,
B. Hassett, R. Jenkinson, R. Lave, J. Rumps, and L.
Pagano. 2007. Restoring rivers one reach at a time:
Results from a survey of U.S. river restoration
practitioners. Restoration Ecology 15:482—-493.

2Bernhardt, E.S., M.A. Palmer, J.D. Allan, G.
Alexander, K. Barnas, S. Brooks, J. Carr, S. Clayton,
C. Dahm, J. Follstad-Shah, D. Galat, S. Gloss, P.
Goodwin, D. Hart, B. Hassett, R. Jenkinson, S. Katz,
G.M. Kondolf, P.S. Lake, R. Lave, J.L. Meyer, T.K.
O’Donnell, L. Pagano, B. Powell, and E. Sudduth.
2005. Synthesizing U.S. river restoration efforts.
Science 308: 636—637.
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Successful outcomes for stream
restoration with respect to water quality,
habitat creation, species recovery and
recreation, have been documented by
Baron and others (2002); 3 Buijse and
others (2002); 4 Muotka and Pekka
(2002); 5 Nakamura and Kunihiko
(2006); 6 and Petersen (1999).7 Criteria
and recommendations for ecologically
successful stream restoration have been
addressed by Hassett and others (2005) 8
Kauffman and others (1997) ® Lavendel
(2002) 10 Palmer and others (2005) 11
and Whalen and others (2002).12
Assessment of the physical and
biological effects of restoration activities
has been performed by Reeves and
others (1997); 13 Slaney and others
(1994) 14 and Solazzi and others
(2000).15 The applicability of specific
tools to measure stream restoration
success has been investigated by Paller
and others (2000) 16 and Lester and

3Baron, J.S. et al. 2002. Meeting ecological and
societal needs for freshwater. Ecological
Applications 12: 1247-1260.

4Buijse, A.D. et al. 2002. Restoration strategies for
river floodplains along the large lowland rivers in
Europe. Freshwater Biology 47: 889-907.

5Muotka, T. and P. Laasonen. 2002. Ecosystem
recovery in restored headwater streams: The role of
enhanced leaf retention. Journal of Applied Ecology
39: 145-156.

6 Nakamura, K. and K. Amano. 2006. River and
wetland restoration: Lessons from Japan. Bioscience
56(5): 419-129.

7 Petersen, M.M. 1999. A natural approach to
watershed planning, restoration and management.
Water Science and Technology 39(12): 347-352.

8Hassett, B. et al. 2005. Restoring watersheds
project by project: Trends in Chesapeake Bay
tributary restoration. Frontiers in Ecology and the
Environment 3(5): 259-267.

9 Kauffman, J. Boone, R.L. Beschta, N.O., and D.
Lytjen. 1997. An ecological perspective of riparian
and stream restoration in the western United States.
Fisheries 22(5): 12—-24.

10Lavendel, B. 2002. The business of ecological
restoration. Ecological Restoration 20: 173-178.

11 Palmer, M.A. et al. 2005. Standards for
ecologically successful river restoration. Journal of
Applied Ecology 42: 207-217.

12Whalen, P.J., L.A. Toth, J.W. Koebel, and P.K.
Strayer. 2002. Kissimmee River Restoration: A case
study. Water Science and Technology 45(11): 55—
62.

13Reeves, G.H., D.B. Hohler, B.E. Hansen, F.H.
Everest, J.R. Sedell, T.L. Hickman, and D. Shively.
1997. Fish habitat restoration in the Pacific
Northwest: Fish Creek of Oregon. Pages 335-359 in
J.E. Williams, C.A. Wood, and M.P. Dombeck,
editors. Watershed Restoration: Principles and
Practices. American Fisheries Society, Bethesda,
Maryland.

14 Slaney, P.A., B.O. Rublee, C.J. Perrin, and H.
Goldberg. 1994. Debris structure placements and
whole-river fertilization for salmonoids in a large
regulated stream in British Columbia. Bulletin of
Marine Science 55: 1160-1180.

15 Solazzi, M.F., T.E. Nickelson, S.L. Johnson, and
J.D. Rodgers. 2000. Effects of increasing winter
rearing habitat on abundance of salmonoids in two
coastal Oregon streams. Canadian Journal of
Fisheries and Aquatic Sciences. 57: 906-914

16 Paller, M.H., M.].M. Reichert, ].M. Dean, and
J.C. Seigle. 2000. Use of fish community data to
evaluate restoration success of a riparian stream.
Ecological Engineering 15: 171-187.

others (2006).17 Somerville and Pruitt
(2004) 18 reviewed existing stream
assessment and mitigation protocols and
Roni and others (2002) 1° reviewed
stream restoration techniques. Shields
and others (2003) 20 discussed the
unique challenges associated with
stream restoration research.

Under this final rule, mitigation plans
for all wetland compensatory mitigation
projects must contain the following
twelve elements: Objectives; site
selection criteria; site protection
instruments (e.g., conservation
easements); baseline information (for
impact and compensation sites); credit
determination methodology; mitigation
work plan; maintenance plan; ecological
performance standards; monitoring
requirements; long-term management
plan; adaptive management plan; and
financial assurances (see 33 CFR
332.4(c) [40 CFR 230.94(c)]). Existing
literature regarding stream restoration,
as well as our experience with past
stream mitigation projects supports our
decision to require mitigation plans for
stream compensatory mitigation projects
to contain the same twelve fundamental
elements. Some commenters noted that
aspects of the mitigation work plan will
differ between stream and wetland
mitigation projects. Today’s rule
highlights some of these potential
differences by noting additional
elements that may be necessary for
stream mitigation project work plans.
These elements include planform
geometry, channel form, watershed size,
design discharge, and riparian area
plantings and can be found at 33 CFR
332.4(c)(7) [40 CFR 230.94(c)(7)].

Another important modification was
made to the section of the rule
describing ecological performance
standards. Like the proposal, today’s
rule requires that every mitigation plan
include objective and verifiable
ecological performance standards to
assess whether the compensatory

17 Lester, R., W. Wright, and M. Jones-Lennon.
2006. Determining Target Loads of Large and Small
Wood for Stream Rehabilitation in High-Rainfall
Agricultural Regions of Victoria, Australia.
Ecological Engineering 28: 71-78.

18 Somerville, D.E. and B.A. Pruitt. 2004. Physical
stream assessment: A review of selected protocols
for use in the Clean Water Act Section 404 Program.
Prepared for the U.S. Environmental Protection
Agency, Office of Wetlands, Oceans, and
Watersheds, Wetlands Division (Order No. 3W—
0503-NATX). Washington, DC, 213 pp.

19Roni, P. et al. 2002. A review of stream
restoration techniques and a hierarchical strategy
for prioritizing restoration in Pacific Northwest
watersheds. North American Journal of Fisheries
Management 22: 1-20.

20 Shields, F. Douglas, C.M. Cooper Jr., Scott S.
Knight and M.T. Moore. 2003. Stream corridor
restoration research: A long and winding road.
Ecological Engineering 20: 441-454.

mitigation project is achieving its
objectives. Neither the proposal nor
today’s rule prescribe the individual
variables or metrics that should be used
to evaluate each aquatic resource type
potentially restored, enhanced,
established, or preserved in
compensatory mitigation projects. Given
the extremely large variation among the
aquatic resource types found across the
country, and the constant advances in
the science of aquatic ecosystem
restoration, overly prescriptive
requirements would be impractical.
However, in recognition of the need to
strengthen this provision and to ensure
that compensatory mitigation project
performance standards reflect the latest
advances in the science of stream and
wetland restoration, we have modified
the final rule at 33 CFR 332.5(b) [40 CFR
230.95(b)] to include a requirement that
ecological performance standards be
based on the best available science that
can be measured or assessed in a
practicable manner.

As stream scientists have noted, the
proportion of stream restoration projects
that have been monitored for
performance is low (Bernhardt and
others 2005).21 Today’s rule, however,
requires monitoring of mitigation
projects for a minimum of five years
with longer monitoring periods required
for aquatic resources with slow
development rates. This monitoring
requirement will provide new data on
stream restoration performance that will
serve to increase knowledge and
improve stream mitigation over time.
(See 33 CFR 332.6 [40 CFR 230.96]).
Also, in response to public comment,
we removed a provision from 33 CFR
332.6(a) [40 CFR 230.96(a)] that would
have allowed the district engineer to
waive all monitoring requirements if
they were determined not to be
practicable.

While section 314 of the NDAA refers
only to the development of
compensatory mitigation standards for
wetlands, we believe that in order to
improve the performance and results of
all types of compensatory mitigation
this rule should include compensatory
mitigation standards for all types of
aquatic resources that can be impacted
by activities authorized by DA permits,
including streams and other open
waters. Section 404(b) of the Clean
Water Act authorizes EPA to develop

21 Bernhardt, E.S., M.A. Palmer, J.D. Allan, G.
Alexander, K. Barnas, S. Brooks, J. Carr, S. Clayton,
C. Dahm, J. Follstad-Shah, D. Galat, S. Gloss, P.
Goodwin, D. Hart, B. Hassett, R. Jenkinson, S. Katz,
G.M. Kondolf, P.S. Lake, R. Lave, J.L. Meyer, T.K.
O’Donnell, L. Pagano, B. Powell, and E. Sudduth.
2005. Synthesizing U.S. river restoration efforts.
Science 308: 636—637.
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the substantive environmental criteria
used by the Corps in making section 404
permit decisions including those
associated with all forms of
compensatory mitigation. Also, section
501(a) of the Clean Water Act provides
EPA with broad authority to conduct
any rulemaking necessary to carry out
its functions under the Clean Water Act.

While many stream restoration and
rehabilitation activities have been
conducted across the country, we
recognize that not all of them have been
successful. Much of the literature
suggests that this is due to a lack of the
kinds of comprehensive standards for
project planning, implementation and
management included in this rule.
Accordingly, we determined that
including stream mitigation in this rule
would improve current standards and
practices for compensatory mitigation of
streams. Today’s rule, with the addition
of the above referenced modifications,
includes the necessary provisions to
appropriately treat stream mitigation.
Additional discussion of this issue can
be found in part VI of the preamble.

3. Discretionary Language

Many commenters expressed concern
that the proposal leaves too much
discretion to district engineers. Some
commenters objected to use of “may”’,
“should”, and ““can” in some rule
provisions, and/or to use of the qualifier
“appropriate and practicable” for some
requirements. Commenters were
concerned that such discretion might
lead to authorization of inappropriate
compensatory mitigation projects,
inadequate enforcement and oversight,
or excessive litigation.

In contrast, other commenters
suggested even greater flexibility, to
allow cost-effective compensatory
mitigation based on case-specific
circumstances.

In response to these comments, we
have carefully evaluated all of the
discretionary language in the proposed
rule, and replaced it with binding and/
or more clearly articulated requirements
where appropriate. Such modifications
were made to a number of key
provisions in the rule including those
related to mitigation type, the amount of
mitigation necessary to offset permitted
losses, financial assurances, credit
releases, the use of preservation,
ecological performance standards, and
long-term site protection and
management. Also, a number of
requirements for in-lieu fee programs
have been added to the rule, as part of
the decision not to phase them out as
originally proposed. (Note that the
preamble to the proposed rule included
an extensive discussion of and request

for comment on alternatives to the
proposed phase-out. The new
requirements for in-lieu fee programs
reflect many of the comments received.)
These specific modifications and
additions are discussed in more detail
in part VI of the preamble.

With these modifications, we believe
that today’s rule achieves a proper
balance of binding requirements and
discretion. The rule will help improve
the quality and success of compensatory
mitigation, while providing flexibility
necessary to ensure that compensatory
mitigation requirements for a particular
DA permit appropriately offset
authorized impacts. Some discretionary
language is necessary for this rule
because resource types, project impacts,
and compensatory mitigation practices
vary widely across both projects and
regions of the country. District engineers
need to take such variations into
account, including variations in state
and local requirements that affect the
implementation and long-term
management of compensatory
mitigation projects. For example, laws
and regulations governing real estate
instrument and financial assurances
vary from state to state. In addition,
practices for restoring, establishing, and
enhancing aquatic resources vary by
resource type and by region. For these
reasons, discretionary language is used
where appropriate to promote both
regulatory efficiency and project
success, and to ensure that required
mitigation is practicable.

4. Watershed Approach

Many comments addressed the
watershed approach included in the
proposal. A majority of commenters
expressed support for the use of a
watershed approach to compensatory
mitigation. They noted that use of a
watershed approach would improve the
sustainability of compensatory
mitigation projects and ensure that they
are better integrated with the needs of
the watershed. However, some
commenters believed that additional
specificity in the requirements relating
to the use of a watershed approach was
needed. For example, commenters
requested clarification regarding use of
the watershed approach in the absence
of a watershed plan, parameters needed
to implement a watershed approach,
and the definition of the terms
“watershed,” “watershed plan” and
“watershed approach.”

Other commenters opposed the
watershed approach described in the
proposed rule. Some were particularly
concerned about use of the watershed
approach in the absence of a detailed
watershed plan, arguing that this could

lead to inappropriate compensatory
mitigation decisions and the cumulative
loss of wetland functions. Others were
more concerned about the analytical
burden on permit applicants of
developing watershed plans or
justifying mitigation projects in terms of
wider watershed considerations. Still
others thought the concept was too
ambiguous to be included in a
regulation.

The agencies continue to believe that
the watershed approach provides the
appropriate framework for making
compensatory mitigation decisions, but
have made a number of changes to
address specific comments. The primary
objective of the watershed approach
included in today’s rule is to maintain
and improve the quantity and quality of
wetlands and other aquatic resources in
watersheds through strategic selection
of compensatory mitigation project sites.
The watershed approach accomplishes
this objective by expanding the
informational and analytic basis of
mitigation project site selection
decisions and ensuring that both
authorized impacts and mitigation are
considered on a watershed scale rather
than only project by project. This
requires a degree of flexibility so that
district engineers can authorize
mitigation projects that most effectively
address the case-specific circumstances
and needs of the watershed, while
remaining practicable for the permittee.
In response to the concern about
additional burden on permittees, the
agencies recognize that the level of data
and analysis appropriate for
implementing the watershed approach
must be commensurate with the scale of
the project, and that there will be
situations, particularly for projects with
small impacts, where it would not be
cost-effective to utilize a watershed
approach. For this reason, the
regulations at § 332.3(c)(1)

[§ 230.93(c)(1)], state that the watershed
approach is to be used to the extent
appropriate and practicable, and the
regulations at § 332.3(c)(3)(iii)

[§ 230.93(c)(3)(iii)] state that the level of
information and analysis must be
commensurate with the scope and scale
of the authorized impacts and functions
lost.

We recognize that there are many
different types of watershed plans that
have been developed for purposes other
than aquatic resource restoration,
establishment, enhancement, and/or
preservation activities and that such
plans may be of limited use in making
compensatory mitigation decisions. For
example, some watershed plans are
conceived to guide development
activities or the placement of storm
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water infrastructure. Therefore, we have
modified §332.3(c)(1) [§230.93(c)(1)] to
state that the district engineer will
determine whether a given watershed
plan is appropriate for use in the
watershed approach for compensatory
mitigation.

We further recognize that in many
areas, watershed plans appropriate for
use in planning compensatory
mitigation activities have not been
developed. Therefore, consistent with
the 2001 NRC Report, the watershed
approach described in this final rule
does not require a formal watershed
plan. Although it would always be
preferable to have an appropriate
watershed plan, we believe that
implementing a watershed approach to
the degree practicable, even without a
watershed plan, can improve
compensatory mitigation site selection
and project implementation. For
example, the use of appropriately sited
mitigation banks can support a
watershed approach without using
watershed plans. In the absence of an
appropriate watershed plan, the
watershed approach should be based on
a structured consideration of watershed
needs and how wetlands and other
types of aquatic resources in specific
locations will address those needs. To
implement this approach, district
engineers will utilize the considerations
specified in § 332.3(c)(2) [§ 230.93(c)(2)]
and available information on watershed
conditions and needs, as described in
§332.3(c)(3) [§ 230.93(c)(3)].

In response to public input, we have
revised the definition of “watershed
plan” to clarify the kinds of plans
appropriate for use in making
compensation decisions. We have also
added definitions for the terms
“watershed” and “watershed approach”
at §332.2 [§ 230.92]. The appropriate
watershed scale to use for the watershed
approach will vary by geographic
region, as well as by the particular
aquatic resources under consideration.
Since using a watershed approach is not
appropriate in areas without watershed
boundaries, such as marine waters, we
have also added a provision
(§332.3(c)(2)(v) [§ 230.93(c)(2)(v)]) to
clarify that other types of spatial scales
may be more appropriate in those areas.
To enhance the use of the watershed
approach, we have added a sentence to
§332.3(c)(2)(iv) [§ 230.93(c)(2)(iv)]
stating that the identification and
prioritization of resource needs should
be as specific as possible. We have also
added a provision, stating that a
watershed approach may include on-site
compensatory mitigation, off-site
compensatory mitigation, or a
combination of on-site and off-site

compensatory mitigation (see
§332.3(c)(2)(iii) [§ 230.93(c)(2)(iii)]).

We have revised § 332.3(c)(3)
[§ 230.93(c)(3)] to clarify that district
engineers will use available information
for the watershed approach. That
available information will address
watershed conditions and needs and
include potential and/or priority sites
for compensatory mitigation projects.
We have also indicated potential
sources of appropriate information, such
as wetland maps, soil surveys, aerial
photographs, local ecological reports,
etc. Public input on the watershed
approach and our response to this input
including the above mentioned
modifications are discussed in more
detail in part VI of the preamble.

5. In-Lieu Fee Programs

Many commenters, including many
state officials, opposed the proposed
phase-out of in-lieu programs. These
commenters indicated that in certain
areas (especially rural and coastal
regions, the West, and Alaska) there are
few mitigation banks and little potential
for their development, and that
permittee-responsible compensatory
mitigation is often impractical. In-lieu
fee programs are therefore the best (or
only) option for compensatory
mitigation in these areas. Some
commenters also argued that in-lieu fee
programs provide important benefits
that other types of mitigation do not,
such as a more thorough consideration
of the needs of a watershed and the
most appropriate locations and
mitigation types to sustain and enhance
its long-term health. Some commenters
representing in-lieu fee programs stated
that if they were held to all of the same
standards as mitigation banks,
particularly the requirement to secure
project sites before selling any credits,
they would have to cease operation and
these benefits would be lost.

Many of these commenters also
acknowledged problems in the current
administration and performance of in-
lieu fee mitigation, but stated that these
problems were due to existing
requirements and policies (or the lack
thereof) rather than the in-lieu fee
concept itself. They suggested that
instead of phasing out in-lieu fee
programs, the final rule should include
standards that address these problems
and ensure that in-lieu fee programs do
in fact deliver mitigation that
compensates for the impacts associated
with the credits they sell. Commenters
noted that the NDAA does not require
that these standards be exactly the same
as those for mitigation banks but rather
“equivalent” to the maximum extent
practicable. Some standards for in-lieu

fee programs suggested by commenters
included: Limiting the number of
credits that in-lieu fee programs can sell
before they have secured sites, limiting
the types of organizations that can be in-
lieu fee sponsors, and establishing
financial accounting standards to
improve their accountability for credit
fulfillment. A number of commenters
acknowledged that even with significant
improvements to in-lieu fee mitigation,
mitigation banks would be more likely
to minimize project uncertainties and
temporal losses of aquatic resource
functions. They suggested that the final
rule should therefore stipulate that
where the service areas of an in-lieu fee
program and a mitigation bank overlap,
the mitigation bank should be the
preferred credit provider.

Other commenters supported the
phase-out of in-lieu fee programs as
proposed. These commenters pointed
out shortfalls associated with current
administration of in-lieu fee programs
noting, for example, that prices for in-
lieu fee credits are often too low and fail
to cover all of the costs necessary to
deliver the promised mitigation,
including expenses for program
administration, long-term maintenance
of projects, and corrective action. This
may result in undercutting of mitigation
bank credit prices, since banks, as
commercial ventures, must charge
prices based on the full cost of
producing compensation credits or go
out of business. Furthermore, in-lieu fee
programs often require fees from
multiple permitted projects before they
can initiate compensation projects,
resulting in substantial delays between
permitted impacts and compensation.
Several commenters further stated that
it was not fair for in-lieu fee programs
to be allowed to continue to operate
with lower or looser standards than
mitigation banks and permittee-
responsible mitigation. Commenters
also noted that because credit release
schedules for mitigation banks are tied
to performance, they have a financial
incentive to produce timely, successful
mitigation that is lacking for in-lieu fee
programs.

After carefully considering all
comments received, the agencies have
decided to retain in-lieu fee programs in
today’s rule as a separate and distinct
mechanism for providing compensatory
mitigation for DA permits. We believe
they can fulfill an important role in
providing effective mitigation in
circumstances where mitigation banks
and permittee-responsible mitigation are
not practicable. At the same time, we
have included a number of new
requirements for in-lieu fee programs to
improve accountability and
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performance, based to a large extent on
existing practice at the most successful
currently-operating in-lieu programs.
Specifically, we have added a
requirement for a compensation
planning framework at § 332.8(c)

[§ 230.98(c)] which details how the in-
lieu fee program will select and secure
project sites and implement mitigation
projects in a watershed context. The
framework is essentially a watershed
plan designed to support resource
restoration, and must include an
analysis of historic aquatic resource
losses and current conditions, a
description of the general amounts,
types and locations of aquatic resources
the program will seek to provide and a
prioritization strategy for selecting and
implementing compensatory mitigation
activities. This type of advanced
planning will ensure that in-lieu fee
programs are guided by a thorough
understanding of the needs,
opportunities, and challenges of the
areas in which they operate, which will
allow them to select and design more
successful projects and better estimate
full project costs.

The final rule also requires that the
in-lieu fee program instrument establish
a cap on the number of credits that the
program can sell before securing a
compensatory mitigation project site
and conducting aquatic resource
restoration, establishment,
enhancement, and/or preservation at
that site. These are defined as “advance
credits” (see §332.2 [§230.92]) and the
rules for their establishment and use are
provided at § 332.8(n) [§ 230.98(n)]. The
rule also limits sponsorship of in-lieu
fee programs specifically to
governmental or non-profit natural
resource management entities (see
definition of “in-lieu fee program’ at
§332.2 [§230.92]). District engineers
and Interagency Review Team (IRT)
members should carefully evaluate the
capabilities and demonstrated
performance of these natural resource
management entities prior to approving
them as in-lieu fee program sponsors in
order to minimize the risks associated
with allowing advance credit sales.

We have added a provision at
§332.8(i) [§ 230.98(i)] requiring in-lieu
fee programs to establish a program
account, including criteria for the
management of this account. Funds
collected from permittees, including
interest on these funds, may only be
used for the selection, design,
acquisition, implementation, and
management of in-lieu fee projects, with
a small percentage allowed for
administrative costs.

Provisions at § 332.8(d)(6)(iv)(B)—-(C)
[§ 230.98(d)(6)(iv)(B)—(C)] and

§332.8(0)(5)(ii) [§ 230.98(0)(5)(ii)] were
included to improve the estimation of
in-lieu fee project costs and the
establishment of adequate fee schedules.
Today’s rule ensures that the review,
approval, and oversight of in-lieu fee
programs is subject to the same level of
interagency and public review as
mitigation banks (see § 332.8(d)

[§ 230.98(d)]). Similarly, today’s rule
requires in-lieu fee projects to develop
mitigation plans that meet the same
standards as those applicable to
mitigation banks and permittee-
responsible projects (see § 332.8(j)

[§ 230.98()1).

Properly organized in-lieu fee
programs which comply with the new
requirements established by today’s rule
should actively support a watershed
approach to compensatory mitigation,
and will help advance goals for
protecting and restoring aquatic
resources within watersheds, especially
in areas where there are no mitigation
banks.

We recognize that even with these
improvements to in-lieu fee programs,
there will likely be less temporal loss of
resources associated with mitigation
provided by banks than with mitigation
provided by in-lieu fee programs. We
have therefore established a hierarchy in
§332.3(b) [§ 230.93(b)] for selecting the
type and location of compensatory
mitigation with an explicit preference
for mitigation bank credits over advance
credits from in-lieu fee programs when
appropriate bank credits are available
for use. Public input regarding in-lieu
fee mitigation as well as all of these
specific modifications and additions are
discussed in more detail in parts III and
VI of the preamble.

C. Other General Comments

Some commenters stated that the
proposed rule should be revised to
incorporate principles of ecological
restoration and landscape ecology.
Other commenters said that the
proposed rule fails to recognize the
dynamic nature of wetlands and
provides disincentives for active
management of wetland resources in
ways that would benefit society. A few
commenters remarked that the proposed
rule does not adequately address
compensatory mitigation for marine
habitats or aquatic species.

We have revised the final rule to
better incorporate principles of
ecological restoration and landscape
ecology, for example, at § 332.3(d)

[§ 230.93(d)], which specifies detailed
factors for the district engineer to use in
determining ecological suitability for
mitigation project sites. Section 404
directs the Corps to issue permits for

discharges of dredge and fill material,
not to promote “active management” of
wetlands. To the extent that active
management may provide an alternative
to permitted discharges, permit
applicants should consider such
approaches as part of the avoidance and
minimization mitigation sequencing.
Also, both permitted projects and
compensatory mitigation projects may
require on-going active management to
protect resources, and conditions for
such management may be incorporated
into DA permits where appropriate.
Finally, management of existing
wetlands may itself involve discharges
requiring DA permits, and in this case
permit conditions will address issues
related to the management and
protection of affected resources, in
accordance with applicable regulations,
including this rule. We disagree that the
rule does not adequately address marine
habitats and species. While the specific
projects needed to mitigate impacts to
marine resources may be different, the
procedural and analytical framework
established in the final rule applies
equally well to freshwater and marine
resources.

Several commenters said that the
proposed rule did not address concerns
raised in recent reports on
compensatory mitigation in the Corps
Regulatory Program that were issued by
the Government Accountability Office
(GAQ). Some commenters said that the
proposed rule incorporates some of
GAO’s recommendations, but expressed
skepticism that the Corps has the
resources to implement those provisions
of this rule. These commenters asserted
that the Corps needs to make
compensatory mitigation compliance a
high priority to ensure effective
replacement of wetland acreage and
function lost as a result of permitted
activities.

One GAO report was issued in May
2001, and was entitled “Wetlands
Protection: Assessments Needed to
Determine Effectiveness of In-Lieu Fee
Mitigation.” Another GAO report,
“Wetlands Protection: Corps of
Engineers Does Not Have an Effective
Oversight Approach to Ensure That
Compensatory Mitigation Is Occurring”
was issued in September 2005. We have
incorporated many of the
recommendations of these GAO reports
into this rule, by requiring the use of
enforceable permit conditions,
performance standards, and third-party
agreements. In addition, this rule states
that it supersedes certain agency
guidance on compensatory mitigation,
specifically the 1995 mitigation banking
guidance, the 2000 in-lieu fee guidance,
and Regulatory Guidance Letter (RGL)
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02-02. That RGL provides guidance on
compensatory mitigation projects for
aquatic resources impacted by activities
authorized by DA permits. This rule
also clarifies the requirements for
compensatory mitigation, as
recommended by GAO. We agree that
taking actions to determine
compensatory mitigation compliance
should be a high priority, and have
provided general principles for
establishing ecological performance
standards and criteria. Corps districts
and EPA regional offices will continue
to work with other federal and state
resource agencies to develop and refine
specific performance standards and
criteria to evaluate and ensure success
of compensatory mitigation projects in
their geographic areas of responsibility.
These performance standards and
criteria will take into account regional
variations in aquatic resource
characteristics, functions, and services.

A number of commenters discussed
ad hoc mitigation, which has been
defined in various reports as cash
donations made by a permittee to satisfy
their mitigation requirements. The
majority of commenters stated that ad
hoc mitigation should not be approved
unless it meets the requirements
specified in the rule. One commenter
said that ad hoc mitigation is often
unsuccessful because there is no
evaluation process and no oversight for
the compensatory mitigation that is to
be completed, and there is no way to
track the compensatory mitigation that
was to occur. One commenter proposed
that ad hoc mitigation should be
allowed on a one-time basis where a
compensatory mitigation opportunity
and need arise concurrently, but are not
of such a scale as to justify going
through the review process in § 332.8
[§ 230.98]. Two of these commenters
discussed ad hoc mitigation
arrangements and stated that the Corps
needs to improve record-keeping for ad
hoc mitigation activities.

The May 2001 GAO report defines ad
hoc mitigation as involving “mitigation
payments from developers to third
parties that are neither mitigation banks
nor considered by the Corps to be in-
lieu fee organizations.” For the purposes
of this rule, ad hoc mitigation is
considered to be a form of permittee-
responsible mitigation. For a mitigation
bank or in-lieu fee program to be used
to provide compensatory mitigation for
DA permits, and to have the
responsibility for providing the required
compensatory mitigation transfer from
the permittee to the mitigation bank
sponsor or in-lieu fee sponsor, there
must be a mitigation banking or in-lieu
fee program instrument approved by the

district engineer in accordance with the
procedures in this final rule (see § 332.8
[§ 230.98]). Any other compensatory
mitigation arrangements are considered
to be permittee-responsible mitigation
where the permittee retains
responsibility for providing the required
compensatory mitigation, and this will
be reflected in the terms of the DA
permit. Permittee-responsible mitigation
also includes any ad hoc payments
made to governmental or non-
governmental organizations that are not
in accordance with the terms of an
approved in-lieu fee program
instrument. When a governmental or
non-governmental organization accepts
an ad hoc payment from a permittee,
that organization is in essence acting as
a contractor to provide the
compensatory mitigation for that
permittee, and the permittee retains
responsibility for any long-term
protection and/or management of the
compensatory mitigation project.

We also recognize the importance of
record-keeping for compensatory
mitigation projects, and have
established procedures for using permit
conditions, instruments, and ledgers to
track the implementation and success of
those projects. The Corps will also track
permitted impacts and compensatory
mitigation through databases, such as
the OMBIL Regulatory Module (ORM—
2), which is the primary automated
information system for the Corps
Regulatory Program, and the Regional
Internet Bank Information Tracking
System (RIBITS). All 38 Corps districts
are now using ORM-2, which will help
standardize data collection in the Corps
Regulatory Program. It will also be used
to collect data to assess the performance
of the Regulatory Program. RIBITS is an
automated information system with an
interactive Web site. It is currently
designed to track the status of mitigation
banks and to provide up-to-date
information to mitigation bank sponsors
and customers. We are also considering
modifying RIBITS to track the status of
in-lieu fee programs. Use of RIBITS is
currently limited to several districts, but
we are planning to make RIBITS the
standard tool for tracking sale and
production of compensatory mitigation
credits by third parties.

Several commenters expressed
appreciation that the agencies
incorporated many of the
recommendations made in the 2001
NRC Report. A few commenters
acknowledged that the proposed rule
prioritized the location and types of
compensatory mitigation projects in
accordance with the NRC’s
recommendations. However, they said
that they disagree with the NRC’s

recommendations and suggested that
the agencies establish a preference for
on-site and in-kind mitigation in the
final rule. They said that a preference
for on-site and in-kind compensation
would better support a “no net loss”
goal for aquatic resources.

We disagree that the rule should
establish a preference for on-site
compensatory mitigation, because the
failure rate for such projects is quite
high. On-site compensatory mitigation
activities, especially wetland restoration
or establishment, are particularly
sensitive to land use changes. Land use
changes often alter local hydrology.
Establishing appropriate hydrology
patterns (i.e., duration and frequency) to
support the desired aquatic habitat type
is a key factor in successfully restoring
or establishing those habitats. In many
cases, there are circumstances in which
on-site mitigation is neither practicable
nor environmentally preferable. Under
the watershed approach, it may be
desirable to require some on-site
mitigation measures to address water
quality and quantify functions, and to
require off-site mitigation to compensate
for habitat functions.

We do agree that, in general, in-kind
mitigation is preferable to out-of-kind
mitigation because it is more likely to
compensate for the functions and
services lost at the impact site. The rule
states that the compensatory mitigation
should be of a similar type (e.g.,
Cowardin and/or hydrogeomorphic
class) to the affected aquatic resource,
unless the district engineer determines
using the watershed approach described
in the rule (see §332.3(c) [§230.93(c)])
that out-of-kind compensatory
mitigation will better serve the aquatic
resource needs of the watershed. The
term ““in-kind” in § 332.2 [§ 230.92] is
defined to include similarity in
structural and functional type; therefore,
the focus of the in-kind preference is on
classes of aquatic resources (e.g.,
forested wetlands, perennial streams).
However, all compensatory mitigation
projects should provide a high level of
functional capacity, even when
compensating for degraded or low-
quality resources. Replacement ratios
may be used to adjust for the relative
quality of impact sites and mitigation
projects, where appropriate. With this
rule, we are moving towards greater
reliance on functional and condition
assessments to quantify credits and
debits, instead of surrogates such as
acres and linear feet. We believe that
more frequent use of such assessment
methods will help improve the quality
of aquatic resources in the United
States.
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For example, in a case where a project
proponent is proposing to fill a
degraded three acre wetland that
provides one unit of wetland function
per acre (as determined by a rigorous
functional assessment method), the loss
of that wetland may in some cases be
offset by a compensatory mitigation
project that provides fewer acres of
high-functioning wetlands (as
determined by the same functional
assessment method). Conversely, where
the impact is to a high-value resource,
more than one-to-one replacement on an
acreage basis may be necessary just to
achieve functional equivalence between
the impact and mitigation sites. Note
that replacement ratios may also be
greater than one-to-one for other
reasons, such as to address uncertainty
of success or temporal losses.

One commenter said that the Corps
should be the principal agency
administering the 404 wetlands
regulatory program. The commenter
stated that the involvement of multiple
agencies in wetlands regulation only
hinders the overall efforts of the Corps
Regulatory Program. This commenter
also stated that the Corps should build
a stronger, more predictable
compensatory mitigation program to
both enhance environmental protection
and provide a measure of certainty to
both regulatory staff and permit
applicants.

While we agree that the section 404
regulatory program should be as
streamlined and efficient as possible, we
do not agree that the involvement of
other agencies necessarily hinders that
efficiency. Today’s rule will foster
greater efficiency and predictability in
the interagency process by providing
clear deadlines for action on all types of
compensatory mitigation, particularly
banking and in-lieu fee program
instruments. We note that the
participation of other agencies in the
section 404 permit process is required
by various laws, regulations, and
legally-binding agreements. For
example, section 404(b) of the Clean
Water Act specifically authorizes EPA to
develop guidelines for the identification
of disposal sites for dredged or fill
material (the 404(b)(1) Guidelines),
which provide substantive
environmental criteria for avoidance,
minimization and compensatory
mitigation. The EPA is authorized by
section 501(a) of the Clean Water Act to
conduct any rulemaking necessary to
carry out their functions under that act.
As another example, the Fish and
Wildlife Coordination Act and other
statutes require consultation with the
U.S. Fish and Wildlife Service and the
National Marine Fisheries Service for

activities that control or modify
waterbodies.

Many commenters stated that the
proposed rule is inconsistent with
existing national regulations, and one
commenter said that the proposed rule
is inconsistent with regulations at 33
CFR 320.4(r), as well as the “Mitigation”
general condition for the nationwide
permits and other compensatory
mitigation guidance documents that
apply to the Corps Regulatory Program.
This commenter also stated that the
404(b)(1) Guidelines provide no
authority for requiring compensatory
mitigation for unavoidable adverse
impacts after all appropriate and
practicable minimization has been
required.

The agencies disagree with these
comments. The Corps general mitigation
policy at 33 CFR 320.4(r) describes
types of mitigation, including avoiding,
minimizing, rectifying, reducing, or
compensating for resource losses. Since
that provision was last promulgated in
1986, there have been policy changes
that have resulted in the Corps requiring
compensatory mitigation for more
activities, not just those that result in
significant resource losses. For example,
when the nationwide permit regulations
were revised in 1991, a provision was
added (33 CFR 330.1(e)(3)) which stated
that compensatory mitigation could be
required by a district engineer to ensure
that an NWP activity results in minimal
adverse environmental effects. The final
rule issued today also specifically states
that it does not alter the regulations of
33 CFR 320.4(r), and that it supersedes
certain guidance documents on
compensatory mitigation. What is
generally understood to be
compensatory mitigation today (i.e., the
restoration, establishment,
enhancement, and/or preservation of
aquatic resources) is in the 404(b)(1)
Guidelines as an action to minimize
adverse effects on populations of plants
and animals (see 40 CFR 230.75(d)).
Compensatory mitigation may also be
required to satisfy other legal
requirements, as a result of the public
interest review process, or to
compensate for other resource losses. As
indicated in the preamble to this rule,
today’s rule does not affect the
determination as to when compensatory
mitigation is required, only the
requirements for conducting such
mitigation once the district engineer
determines that it is necessary. As stated
in the preamble to the March 28, 2006,
proposed rule (71 FR 15524-15525), this
rule does not change the threshold for
determining when compensatory
mitigation is required; instead it focuses
on where and how compensatory

mitigation will be provided. The
threshold for determining when
compensatory mitigation is required for
DA permits is generally addressed
through 33 CFR 320.4(r) and specifically
for the nationwide permits at 33 CFR
330.1(e)(3).

A number of commenters stated that
the proposed rule gives preference to
certain groups. One commenter said that
the proposed rule promotes the interests
of non-profit organizations, government
agencies, and academics, instead of
restoration practitioners and
entrepreneurs. One commenter
remarked that wetland mitigation and
market-based approaches have the
potential to expand land conservation
practices through private investments
and to provide additional economic
incentives to help retain working farms
and forests. Another commenter said
that a market-driven approach will help
small developers and allow for
increased entrepreneurship in
compensatory mitigation. One
commenter said that the proposed rule
would damage the economic viability of
wetland mitigation banking and
encourage losses of wetlands in
floodplains, which would exacerbate
property damage caused by flooding.

Under this rule, any entity, whether a
non-profit group, government agency or
commercial entrepreneur, has the
opportunity to develop and implement
compensatory mitigation projects. We
believe we have complied with the
statute requiring the promulgation of
this rule, by maximizing available
credits while raising requirements and
standards to help ensure ecological
performance. When evaluating
compensatory mitigation options,
district engineers will consider what
would be environmentally preferable to
offset the authorized impacts. In many
instances, the environmentally
preferable compensatory mitigation will
be in the form of mitigation banks or in-
lieu fee programs because they usually
involve consolidating compensatory
mitigation projects and resources, and
providing financial planning and
scientific expertise. They may also
reduce temporal losses of functions and
reduce uncertainty over project success.
We have added a provision that in-lieu
fee sponsors must be governmental or
non-profit organizations. We believe
this is appropriate in light of the fact
that only in-lieu fee programs are
allowed to sell advance credits, before a
site has been secured or a specific
mitigation project reviewed and
approved.

We disagree that the rule will
adversely affect the economic viability
of mitigation banks and encourage
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losses of wetlands in floodplains. By
further clarifying the requirements and
timelines for mitigation bank approval,
and by establishing a preference for
mitigation bank credits we believe the
final rule will in fact enhance the
economic viability of mitigation banks.
Since the focus of this rule is on
compensatory mitigation, avoidance and
minimization of impacts to wetlands
located in floodplains is more
appropriately addressed through the
application of Subpart B of the 404(b)(1)
Guidelines, compliance with Executive
Order 11988 (Floodplain Management),
and compliance with the floodplain
management requirements of the
Federal Emergency Management Agency
and state and local governments.

One commenter said that the rule will
slow down the permitting process for
new energy projects. Three commenters
stated that section 1221 of the Energy
Policy Act of 2005 (Pub. L. 109-58),
through section 216(h) of the Federal
Power Act, requires federal permit
decisions associated with transmission
facilities to be made in one year, unless
it is not possible under other laws.
These commenters said that the one-
year time frame applies to DA permits.

This final rule will not have an
adverse effect on processing times for
DA permits that authorize the
construction of transmission facilities.
The rule promotes the development of
mitigation banks and in-lieu fee
programs, which can be used to provide
compensatory mitigation for energy
projects that require DA permits.
Securing credits from third-party
mitigation providers can help shorten
permit processing times, because there
is no need to review and approve site-
specific mitigation plans for permittee-
responsible mitigation. In cases where
appropriate third-party mitigation
credits are not available, the review and
approval of permittee-responsible
mitigation projects should be more
timely, because this rule establishes
clear guidelines and requirements for
those compensatory mitigation projects.
This rule does not change the
circumstances under which
compensatory mitigation is required, so
additional compensatory mitigation will
not be required for energy projects.

Wetland Protection

Many commenters said that the
proposed rule does not adequately
protect the Nation’s wetlands, does not
support the goal of “no net loss” of
wetlands, does not support the objective
of the Clean Water Act to maintain the
chemical, physical, and biological
integrity of wetlands, and will result in
a significant loss of wetland acreage

across the country. Several commenters
recommended that the final rule include
provisions to make it more difficult to
fill wetlands to ensure no net loss of
wetland acreage and functions.
However, one commenter said that
although current federal regulations
could be improved, those regulations
are sufficient to ensure no net loss of
wetlands in Florida. One commenter
stated that over 33,000 acres of wetlands
have been lost last year alone, and, with
this much destruction, it is obvious that
the agencies are not requiring enough
avoidance of wetland impacts. Two
commenters said that of the three goals
stated in the proposed rule (i.e., to
improve quality of mitigation, improve
regulatory efficiency, and ensure
opportunities for federal agency
participation in mitigation banks), only
one goal is focused on natural resource
protection. These commenters also
stated that regulatory efficiency should
not be pursued at the expense of
wetland protection.

A primary objective of the Clean
Water Act is to restore and maintain the
chemical, physical and biological
integrity of the Nation’s waters. Through
its permit program, the Corps helps
protect the aquatic environment by
requiring project proponents to avoid
and minimize regulated impacts to
wetlands and other waters of the United
States to the extent practicable. This
rule was specifically promulgated to
address compensatory mitigation. For
activities that require a section 404
permit, avoidance and minimization are
addressed through application of
Subparts A through H of the 404(b)(1)
Guidelines at 40 CFR part 230. Prior to
issuing a permit, the Corps must
evaluate the proposed work and its
impacts on the aquatic environment and
other public interest review factors, and
determine whether the proposed work is
in the public interest. Compensatory
mitigation may be required to ensure
that the proposed work is not contrary
to the public interest and, if the activity
involves discharges of dredged or fill
material into waters of the United
States, is in compliance with the
404(b)(1) Guidelines. The rule does not
change or weaken existing regulatory
requirements to avoid and minimize
impacts to wetlands.

In fiscal year 2005, the Corps
authorized 20,754 acres of wetland
impacts, and required 56,693 acres of
compensatory mitigation through
wetland restoration, establishment,
enhancement, and preservation to offset
those unavoidable impacts. From fiscal
years 2001 to 2005, the mean annual
wetland impacts authorized were 23,000
acres, and the mean annual wetlands

compensatory mitigation required was
50,000 acres.

This rule incorporates many of the
recommendations of the 2001 NRC
Report, as well as appropriate
recommendations from other
evaluations of wetland compensation, to
provide measures to help improve the
success of wetland compensatory
mitigation projects. By improving the
success of these projects, the Corps
Regulatory Program will help support
the Administration’s goal of increasing
wetland acreage and quality. We believe
that the rule will both improve the
quality and success of compensatory
mitigation and increase predictability
and efficiency in the regulatory
program.

Three commenters recommended
adding a provision to the rule from the
1990 mitigation Memorandum of
Agreement (MOA) between the Army
and EPA stating that no overall net loss
of wetlands may not be achieved for
each and every permit action, but the
Corps would achieve this goal
programmatically. One commenter
noted that the “no net loss” goal for
wetlands is required by statute for the
Corps Civil Works Program (see 33
U.S.C. 2317(a)(1)).

That specific provision of the 1990
Mitigation MOA has not been
superseded by this final rule. It is
important to understand that the 1990
Mitigation MOA applies only to
standard permits. It is not practicable or
appropriate to require compensatory
mitigation for every standard permit, or
for every general permit authorization.
The requirements of 33 U.S.C.
2317(a)(1) are more accurately presented
as achieving an interim goal of ‘“no
overall net loss” of the nation’s
remaining wetlands base as measured
by acreage and function, with a long-
term goal of increasing the quality and
quantity of the nation’s wetlands. That
provision of the United States Code
applies to water resource development
projects undertaken through Corps Civil
Works program, not to activities
authorized by DA permits.

Two commenters stated that
developers should not be able to
provide wetlands compensatory
mitigation through mitigation banks or
in-lieu fee programs. One commenter
said that wetland buffers reduce adverse
impacts of human disturbance on
wetland habitats. Two commenters
recommended emphasizing voluntary
economic incentives and balancing
economic needs with those of wetlands
protection.

Under this rule, developers will be
able to provide compensatory mitigation
through mitigation banks, in-lieu fee
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programs, or permittee-responsible
mitigation. In many cases, the
environmentally preferable
compensatory mitigation will be
provided through mitigation banks or
in-lieu fee programs because they
typically involve consolidating
compensatory mitigation projects and
resources, and providing financial
planning and scientific expertise. For a
particular activity requiring a DA
permit, the Corps may consider any
appropriate form of compensatory
mitigation, as long as it complies with
these regulations. We agree that wetland
buffers often help ensure the long term
viability of wetlands, and the rule
promotes the use of such buffers. There
are some federal programs that provide
economic incentives to protect
wetlands, but those programs have
limited availability. Section 404 of the
Clean Water Act is not structured to
provide voluntary economic incentives
for avoiding regulated activities in
wetlands. Instead, it relies on a
regulatory approach to wetland
protection.

Aquatic Resource Functions, Services,
and Values

A number of commenters discussed
the concepts of “functions,” “services,”
and ‘““values” that were in the proposed
rule. Two commenters suggested
removing ‘“values’” and “‘services” from
the rule. One commenter said there is
disagreement on the definitions of these
terms, and the rule should instead
require a minimum one-to-one acreage
ratio. One commenter said that
functional capacity appears to represent
natural wetland potential better than
society-driven values and services and
should be emphasized more. Another
commenter said that the rule should
explicitly require replacement of lost
‘“values,” because a shift from a broad
concept of “function and value” to a
narrow concept of function alone
ignores social services and values that
are important to the public interest,
such as protection from natural hazards.
One commenter said that the phrase
“non-use values such as biodiversity”
will subject the regulatory agency and
the regulated community to uncertainty
and litigation as opponents who object
to a project challenge the details of an
impact. One commenter suggested that
functions, values, and services found in
a given wetland can best be measured
after the wetland conditions are
established using biological indices, and
that a framework or methodology is
needed.

The terms “‘functions,” “services,”
and “values” have been used in various
documents to describe the attributes of
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aquatic resources that are being replaced
through compensatory mitigation. We
included definitions for all three terms
in the proposed rule. After considering
the comments received in response to
these concepts, we have eliminated the
term ‘“values” from the final rule
because the term “services’ is currently
being used in the ecological literature to
relate to the human benefits that are
provided by an ecosystem. The concept
of ecosystem services provides a more
objective measure than ‘‘values” of the
importance of the functions performed
by the ecosystem to human populations.
Ecosystem services is a useful concept
for assessing the public interest, an
important consideration in the Corps
Regulatory Program. Consideration of
“services” provided by aquatic
resources is usually qualitative, and can
be accomplished through evaluations of
compensatory mitigation options,
including siting those projects near
human populations.

Using the concept of “services” also
allows us to focus on how the general
population benefits from ecological
functions, instead of whether
potentially affected parties may or may
not “value” a particular aquatic
resource and the functions it provides.
The term “values” is more subjective,
since a particular ecosystem service may
be perceived to be valuable by some
individuals but not others. The term
“values” can also be read to imply
monetary valuation, which is difficult
for most aquatic resource functions and
is not generally practical for most
decisions. Therefore, we believe the
regulatory program is appropriately
focused on protecting “functions” (the
physical, chemical and biological
processes that occur in aquatic
resources) and “‘services” (the benefits
to humans that result from these
functions). Accordingly, we have
eliminated the term ““values” from the
rule, including the reference to “non-
use values such as biodiversity.”
However, biodiversity is a potential
service that some resources may
provide.

The agencies have a long-standing
policy of achieving no overall net loss
for wetland acreage and function.
Simply requiring one-to-one acreage
replacement may not adequately
compensate for the aquatic resource
functions and services lost. Presently,
there are methods that can be used by
district engineers to assess aquatic
resource functions or condition, such as
hydrogeomorphic assessment methods
and indices of biological integrity. There
are efforts being undertaken to develop
methods to assess ecosystem services,
such as those that use indices of

wetland function to reflect the services
provided by wetlands.

A number of commenters expressed
concern that offsite mitigation can lead
to transfer of wetland ecosystem
services from urban to rural areas.
However, one commenter said that the
rule should not be written for the
purpose of preventing urban wetland
values from migrating to rural areas
because local jurisdictions have other
means for preventing this (e.g., zoning
ordinances, eminent domain). Another
commenter stated that because of a
shortage of suitable sites in populated
areas, it may not be possible to establish
ecologically viable mitigation banks in
certain heavily urbanized areas. This
commenter said that mitigation banks in
urban areas should be allowed to
generate more credit per unit of restored
resource to make these sites financially
feasible.

We recognize that aquatic resources in
urban settings can provide important
functions and services, and we believe
it is important that urban areas not
become devoid of aquatic resources
simply because it is more difficult to
successfully restore or establish aquatic
habitat in developed areas, or to obtain
suitable compensatory mitigation
project sites. However, in certain
situations self-sustaining and
ecologically successful aquatic resource
restoration or establishment projects
may not be feasible in urban areas
because of changes in land use and the
resulting impacts to local surface
hydrology and groundwater. In these
types of situations, the rule allows
compensatory mitigation for impacts to
urban wetlands to be conducted in rural
areas if the applicable requirements of
the rule and the Section 404(b)(1)
Guidelines are met. Under the
watershed approach adopted in the final
rule, district engineers may require
compensatory mitigation at more than
one site. For example, compensatory
mitigation may be required on-site to
offset losses of water quality and flood
storage functions, while off-site
compensation may be required to offset
losses of habitat functions. The siting of
mitigation banks is dependent upon
potential mitigation bank sponsors
securing land suitable for compensatory
mitigation projects. Such land may not
be available in urban areas at a price,
and a rate of return on that investment,
that is acceptable to the sponsor. Credit
valuation must be based on the
ecological functions and services
provided by the compensatory
mitigation project, not the difficulty or
cost of siting and constructing it.
However, where appropriate, district
engineers may consider the relative
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ecological value of scarce aquatic
resources in urban areas (at both the
impact and mitigation sites) in
determining appropriate compensation
ratios. While preservation may be the
most appropriate form of compensatory
mitigation in urban areas in some cases,
we encourage district engineers to look
for opportunities to restore or establish
aquatic resources in appropriate areas.

Mitigation Effectiveness

Many commenters stated that
compensatory mitigation projects do not
effectively replace natural wetlands,
because created wetlands do not
support the variety of native biota found
in natural ecosystems, and there is no
guarantee that they will function as
natural wetlands. A large number of
commenters also said that the rule fails
to address the fact that many aquatic
systems cannot be created. The
commenters stated that there is no
scientific data showing that the
functions of headwater streams, and
wetlands such as bogs and fens, can be
reproduced, and the proposed rule
would weaken protections for these
waters by sanctioning uncertain
mitigation practices. Several
commenters stated that the rule does not
include major improvements suggested
by the scientific community to improve
wetlands compensatory mitigation.

We have carefully considered reviews
and criticisms of compensatory
mitigation projects, especially the 2001
NRC Report, during the development of
this rule. We recognize that there are
compensatory mitigation projects that
do not fully succeed in replacing the
functions and services of aquatic
resources that are lost or altered as a
result of permitted activities. In an effort
to improve compensatory mitigation
practices in the Corps Regulatory
Program, we have incorporated
recommendations made in the 2001
NRC Report and other reports. We
believe that this final rule accomplishes
that objective and will help increase the
success and quality of aquatic resource
restoration, establishment, and
enhancement activities by focusing on
effective site selection at a landscape
and watershed scale, requiring
enforceable permit conditions
(including ecological performance
standards), requiring monitoring of
compensatory mitigation, and
undertaking adaptive management to
help ensure success. We recognize that
some types of aquatic resources are
difficult to replace, such as bogs, fens,
vernal pools, and streams. In response
to these comments, we have added
§332.3(e)(3) [§230.93(e)(3)], which
emphasizes avoidance and

minimization of impacts to difficult-to-
replace resources, and if such avoidance
and minimization is not practicable,
requires that compensatory mitigation
be provided through in-kind
preservation, rehabilitation, or
enhancement to the extent practical.

Mitigation Mechanisms

Several commenters said that the rule
inappropriately treats permittee-
responsible mitigation, mitigation
banks, and in-lieu fee programs as
though they are a single vehicle. Two
commenters stated that in cases where
a mitigation bank is successfully
established, it should be preferred over
permittee-responsible mitigation, but
with the caveat that movement of
aquatic resources from urban areas to
rural areas should be monitored and
possibly prevented. One commenter
recommended that consolidated
mitigation be allowed for linear
facilities such as transmission lines.
One commenter suggested the following
clarification be included in the
preamble to the final rule: ““This rule is
not intended to inhibit market-based
opportunities for trading environmental
credits beyond those required for
compensatory wetland mitigation.”
According to that commenter, this
would allow private landowners to sell
credits for environmental services
gained beyond those required for
compensatory mitigation for DA
permits.

This rule establishes, to the extent
practicable, equivalent standards for all
types of mitigation, as required by
section 314. The administrative and
procedural requirements in the final
rule vary, because there are fundamental
differences among mitigation banks, in-
lieu fee programs, and permittee-
responsible mitigation. It is not possible
to impose exactly the same
requirements on these three sources of
compensatory mitigation, and fulfill the
other requirement of section 314, which
is to “‘maximize available credits and
opportunities for mitigation.” To
maximize available credits, it is
necessary to recognize the differences
among the three sources, and impose
equivalent standards and requirements
to the extent practicable. Where it is not
practicable to impose identical
requirements, the rule adopts
comparable alternative requirements to
help ensure the ecological success of all
types of compensatory mitigation. It is
also important to emphasize that the
rule applies equivalent ecological
standards to all three types of
compensatory mitigation; the
differences are in procedures and timing
of requirements. Site selection for third-

party mitigation should focus on the
ecological benefits that the mitigation
banks or in-lieu fee projects will provide
to the watershed. This may or may not
result in migration of aquatic resources
from urban to rural areas within that
watershed.

For linear projects, such as roads and
utility lines, district engineers may
determine that consolidated
compensatory mitigation projects
provide appropriate compensation for
the authorized impacts, and are
environmentally preferable to requiring
numerous small permittee-responsible
compensatory mitigation projects along
the linear project corridor. We do not
believe it is necessary to explicitly state
that this rule is not intended to inhibit
market-based environmental credit
trading, as the rule only applies to
compensatory mitigation required for
DA permits. The ability of private
landowners to sell credits for
environmental services gained beyond
those required for compensatory
mitigation for DA permits is more
appropriately addressed through other
applicable programs.

General Comments on Mitigation
Banking

Many general comments were
received regarding mitigation banking.
Some commenters encouraged broader
use of banks, many others criticized a
perceived preference for mitigation
banks in the proposed rule. Several
commenters recommended providing
greater incentives for Corps districts to
process commercial mitigation bank
requests. One commenter suggested that
this rule include incentives to private
landholders to participate in wetland
mitigation banking. Many commenters
said the rule inappropriately promoted
the economic needs of the mitigation
banking industry over the needs of
watersheds, and that the preference for
mitigation banks over other forms of
compensatory mitigation is not justified.

We recognize that mitigation banking
is an important tool for compensatory
mitigation. In this final rule, we have
established a preference for mitigation
bank credits, since mitigation banks
must have an approved mitigation plan
and other assurances in place before
credits can be provided to permittees
(see § 332.3(b)(2) [§ 230.93(b)(2)]).
Because of the requirements imposed on
mitigation banks, they generally involve
less risk and uncertainty than in-lieu fee
programs and permittee-responsible
mitigation. This preference is based on
administrative criteria, not ecological
criteria. To the best of our knowledge,
there have been few studies by
independent parties of the ecological
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performance of mitigation banks. The
studies that we have reviewed have
shown that mitigation banks have
experienced many of the same problems
as permittee-responsible mitigation (see
the environmental assessment
completed for this rule for summaries of
those studies). The ecological success of
mitigation banks, in-lieu fee programs,
and permittee-responsible mitigation is
dependent on many of the same factors,
such as selecting appropriate sites and
establishing the proper hydrology. We
are not aware of any independent
studies on the ecological performance of
in-lieu fee projects. As discussed below,
in response to comments received as a
result of the proposed rule, we are
retaining in-lieu fee programs as another
form of third-party mitigation, with
robust requirements to help ensure that
they provide effective compensatory
mitigation.

The timelines in this rule for
processing proposed mitigation banks
and in-lieu fee programs will promote
timely decisions on instruments for
these third-party mitigation activities.
Participation in mitigation banks is not
limited to entrepreneurs; private
landowners can also submit proposed
mitigation banks for consideration. We
recognize that mitigation banks are not
currently available in many areas of the
country, or will be able to provide in-
kind compensation for some types of
aquatic resources. Therefore, to support
a watershed approach for compensatory
mitigation, we are retaining in-lieu fee
programs as a separate form of third-
party mitigation in this final rule,
because in-lieu fee programs can
provide ecologically beneficial
compensatory mitigation in areas not
served by mitigation banks. The
preference for mitigation banks can be
overridden by district engineers on a
case-by-case basis if, for example, an
approved in-lieu fee program has
released credits available, or the
permittee is proposing a compensatory
mitigation project that will restore an
outstanding resource.

Several commenters said that
references to economic factors should be
removed from consideration of the
mitigation service area and there should
be a greater consideration of the
watershed approach, in order to be more
consistent with other forms of
compensatory mitigation. Several
commenters stated that overdependence
on mitigation banks will promote less
successful compensatory mitigation
projects. They cited a recent study in
Ohio that showed that mitigation banks
have not provided successful mitigation
for permitted impacts. Several other
commenters noted that there are too

many areas in the country that are
underserved by mitigation banks. One
commenter recommended non-profit
management of mitigation banking,
because non-profit entities can do more
work for the actual cost and their
ultimate goal is stream restoration, not
maximizing the amount of profit.

Mitigation banks and in-lieu fee
programs must be sited in such a way
as to effectively replace lost aquatic
resource functions and services and
address key watershed needs within
their service areas. However,
consideration of economic factors is also
important in determining the service
area, to make it possible for third-party
mitigation sponsors to develop and
implement these projects. If service
areas are too small to support
economically viable mitigation banks or
in-lieu fee programs, then we would
have to rely on permittee-responsible
mitigation. As discussed in the
environmental assessment for this rule,
permittee-responsible mitigation is
generally less likely to be a successful
source of compensatory mitigation.
However, to ensure the benefits of third-
party mitigation, economic factors
should not supersede ecological
considerations in the final service area
determination. The benefits of
mitigation banks and in-lieu fee
programs are discussed in § 332.3(a)(1)
[§230.93(a)(1)].

The agencies agree that there are
certain advantages to non-profit and
governmental agencies as third-party
mitigation sponsors. They do not need
to earn a profit, and are more likely to
act in the public interest. However,
commercial banks also have certain
advantages. They have a strong financial
incentive to provide effective, timely
mitigation that may be lacking for non-
commercial entities. Under today’s final
rule, mitigation bank sponsors may be
either commercial, non-profit, or
governmental entities, while in-lieu fee
program sponsorship is limited to
governmental and non-profit entities.

Some commenters supported the
mitigation banking rules, while others
disagreed with the proposal to eliminate
in-lieu- fee programs. Several
commenters said that the cost of bank
credits should be established in the
context of the marketplace. One
commenter stated that over-promoting
mitigation banks could lead to a
monopolistic pricing structure.
Numerous commenters asserted that the
process of establishing a mitigation bank
should be streamlined. Some
commenters supported the termination
of wetland mitigation banks that do not
comply with the Clean Water Act.

In this final rule, we have established
criteria and standards for both
mitigation banks and in-lieu fee
programs, to maximize the available
credits for use in the Corps regulatory
program, as well as the Corps Civil
Works Program and military
construction activities. Credit costs for
mitigation banks will be determined by
their sponsors. The rule does attempt to
streamline the process for establishing
both mitigation banks and in-lieu fee
programs, while recognizing the need
for thorough and effective IRT and
public review before credit sales can
begin. To accomplish these goals, the
final rule establishes reasonable
deadlines for each step in the review
and approval process. To continue
operating, approved mitigation banks
and in-lieu fee programs must comply
with the terms of their instruments and
these regulations, and district engineers
will take appropriate actions if credits
are not produced in accordance with
approved credit release schedules. This
ensures compliance with the Clean
Water Act.

Regional Issues

A number of commenters expressed
concern about how the rule will be
implemented at the district or regional
level, or with regard to specific issues
such as coal mining and port facilities.
One commenter welcomed the
improved consistency in Corps
implementation of a federal mitigation
regulation with similar standards,
timelines, and laws across states, for
administrative reasons rather than
biological/ecological differences. One
commenter expressed concern that
Corps districts will develop stricter
requirements than those in the rule and
another commenter stated that the rule
places too much authority with the
district engineer and not enough with
state and local officials who are more
familiar with local needs. Other
commenters stated that the rule could
conflict with state or local programs,
and if the state enacts stricter standards
for mitigation, the Corps must adopt
those standards into DA permits. Many
commenters noted that mitigation
banking is being given preference over
other types of mitigation despite state
agency efforts to develop rules to
encourage site-specific in-kind
mitigation. In this way, the proposed
rule fails to account for existing state
and local regulations. Numerous
commenters stated that coordination
between state, local, and federal
administrators is necessary or the rule
may undermine functioning state and
local mitigation plans.
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The rule provides district engineers
the flexibility to address permit-specific
situations, while ensuring clear and
consistent national standards and
requirements. While we expect district
engineers to work closely with their
state and local partners, particularly on
Interagency Review Teams, it is
essential that this rule is consistent with
Congressional intent as provided by
section 314. This rule must also be
consistent with the other Corps
regulations at 33 CFR parts 320 through
331, which govern the implementation
of the Corps Regulatory Program. Of
course, it would be desirable to have
consistent compensatory mitigation
requirements across the various levels of
government that have regulatory
authority over a particular project, but
there are usually differences because of
variability among agency authorities,
missions, and objectives. State and local
governments may impose different
requirements to address local or
regional needs or concerns.
Compensatory mitigation decisions
made by district engineers must address
federal concerns and authority, and
must focus on compliance with the
Clean Water Act and other federal
requirements. There are likely to be
cases where the compensatory
mitigation requirements imposed by the
Corps are different from those imposed
by state or local governments, but in
most cases they are likely to be similar.
All section 404 permits require section
401 water quality certification by states
and tribes. Where states feel that federal
requirements are not stringent enough,
they may impose more protective
requirements in accordance with their
water quality standards.

In this final rule, preference is given
to mitigation banks, if the authorized
impacts occur in the service area of a
mitigation bank that has the appropriate
number and resource type of credits
available. If permittee-responsible
mitigation is required by a state or local
government with regulatory authorities
that are similar to the Corps under
section 404 of the Clean Water Act or
sections 9 or 10 of the Rivers and
Harbors Act of 1899, and the mitigation
project will appropriately offset the
permitted impacts, then the district
engineer may determine that the
permittee-responsible mitigation is
acceptable for the purposes of the DA
permit. We encourage coordination
among federal, state, and local
governments to avoid duplicate or
conflicting compensatory mitigation
requirements, as long as those
requirements are consistent with federal
requirements.

Several commenters cited various
successful state programs and said that
these programs should not be subject to
the additional administrative burden of
IRT review and approval of each
separate mitigation project, and that
their success could be disrupted by
application of the rule. A number of
commenters discussed the unique
regulatory scheme that applies to
mining, stated that the rule does not
recognize the temporary nature of coal
mining impacts on streams, and that the
agencies must reconsider application of
some of the proposed requirements,
particularly those addressing
monitoring and long-term assurances, in
the context of the mining industry’s
regulatory environment.

District engineers will continue to
work with successful state programs to
streamline the review process to the
maximum extent possible under these
regulations. Third-party mitigation
projects will be reviewed by district
engineers and other interested members
of the IRT. That interagency review is
often helpful in providing different
areas of expertise to evaluate the
potential that each compensatory
mitigation project has for successfully
offsetting functions lost as a result of
impacts authorized by DA permits.
Established relationships between state
programs and their federal counterparts
will not be disrupted by this rule. Corps
oversight is necessary to ensure the
continued success of these programs. To
help take advantage of established
relationships, we have added a
provision to the final rule that allows
the district engineer and any member of
the IRT to enter into a memorandum of
agreement to perform some or all review
functions (see § 332.8(b)(5)
[§230.98(b)(5)]). However, the district
engineer cannot delegate his or her
authority for final approval of
instruments or other documents.

As for mining activities, this rule does
not change how the Corps will evaluate
permit applications or assess the need
for compensatory mitigation for those
activities. What constitutes a temporary
impact, and the need for compensatory
mitigation, is determined on a case-by-
case basis, depending on the specific
circumstances of the project. The
district engineer will determine the
appropriate time interval for
distinguishing between temporary and
permanent impacts. Monitoring of
compensatory mitigation sites is
required and monitoring reports must be
submitted to the district engineer in
accordance with the special conditions
of the DA permit or the terms of the
mitigation banking or in-lieu fee
program instrument. However, the

content and level of detail of monitoring
reports is commensurate with the scale,
scope, and type of the compensatory
mitigation project. Requirements
relating to financial assurances and
long-term management are determined
on a case-by-case basis, depending on
the specific circumstances of the
project.

Need for Clarification

Several commenters stated that the
proposed rule does not specifically state
whether it applies to general permits.
Most of these commenters argued that
the rule should apply solely to
individual permits, and that nationwide
and regional general permits should
continue to be governed by 33 CFR part
330, because the requirements of the
proposed rule conflict with the more
flexible standards that apply to the
nationwide permits and will greatly
limit their utility. Two commenters
stated that the proposed rule should
also apply to general permits. One
commenter said that the rule should
include provisions that would eliminate
all general permits that do not comply
with the Clean Water Act.

The rule applies to compensatory
mitigation required by all DA permits,
including individual and general
permits. We have made changes to this
rule to clarify those provisions that are
applied differently to individual permits
and general permits. With these
modifications, this rule does not conflict
with the regulations at 33 CFR part 330,
or the NWP general condition governing
mitigation (i.e., general condition 20 of
the 2007 nationwide permits, as
published in the March 12, 2007, issue
of the Federal Register (72 FR 11193)).
District engineers will determine
specific compensatory mitigation
requirements for each permitted activity
based on case-specific considerations,
including whether the activity is being
authorized under a general or individual
permit. This rule does not alter the
circumstances under which the district
engineers require compensatory
mitigation or the threshold for
determining when compensatory
mitigation is required for a particular
activity. The compliance of general
permits with section 404(e) of the Clean
Water Act is addressed through
application of the Corps regulations
governing the issuance of general
permits, as well as the criteria in the
404(b)(1) Guidelines for issuing general
permits (40 CFR 230.7) and concerns
about those permits that do not relate to
compensatory mitigation are outside the
scope of this rule.

One commenter recommended that
the rule specify when the term “project”
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refers to an authorized or permitted
activity. One commenter recommended
that the agencies reconsider use of the
term “‘ecological.” Many readers may
view this only in terms of species
habitat, while in some cases other
functions, such as flood control or water
quality improvement, may be as or more
important than habitat.

To provide clarity in the final rule, we
have used the term “project” to refer to
compensatory mitigation projects, and
used the terms “‘permitted impacts”” and
“authorized impacts”” when referring to
the activities that adversely affect waters
of the United States and may require
compensatory mitigation. The term
“ecological,” as used in this rule, is
intended to be interpreted broadly as
dealing with interrelationships of
organisms (including humans) and their
environment. The term “ecological” can
refer to other features and functions of
aquatic systems besides species habitat.
For example, ecological functions
provided by aquatic resources also
include biogeochemical functions,
which can help improve water quality.
The agencies agree that water quality
and flood control are important
ecological services that should be
compensated for when adversely
impacted by permitted activities.

One commenter stated that the
proposed rule has implications for
USDA program participants who
perform conservation or other activities
in wetlands and for wetland activities
conducted on National Forest System
(NFS) lands. The USDA is exploring
how it may facilitate its constituents’
involvement in wetland mitigation
activities.

This rule specifies compensatory
mitigation requirements for DA permits.
Compensatory mitigation projects may
be conducted on agricultural lands and
NFS lands. District engineers will
consider the number and type of
compensatory mitigation credits that
may be provided through aquatic
resource restoration, establishment,
enhancement, and/or preservation
activities on these lands, over and above
any environmental improvements that
result from USDA programs (see
§332.3(j) [§ 230.93(j)]). Resources that
are restored, established, enhanced or
preserved to satisfy the requirements of
other federal programs may not also be
used for compensatory mitigation for
DA permits, although district engineers
may evaluate and approve on a case-by-
case basis situations where a
consolidated project is used to satisfy
more that one set of requirements,
provided the same resource is not
“double counted.” For example, if 10
acres of wetlands were needed as

compensatory mitigation for a DA
permit, and 10 acres were needed for
some other federal program, a 20 acre
project could be authorized to fulfill the
requirements of both, but the same 10-
acre project could not.

One commenter said that the agencies
should use “District Commander”
instead of “district engineer” when
referring to the person that will
implement this rule. The term “District
Commander” refers to the person in
charge of a particular Corps district. The
term ‘““district engineer” refers to the
District Commander and any of his or
her designees (i.e., persons who are
authorized to take actions on his or her
behalf). This rule uses the term ‘““‘district
engineer’”’ because most day-to-day
regulatory decisions are made by the
District Commander’s designees.

One commenter stated that subsurface
impacts are not addressed, including
subsurface extraction (mining) of oil,
gas, ground water, and the aquifer
matrix (e.g., rock, sand, shell). The
commenter cited an example where a
Corps permit involved the removal of
thousands of acres (surface area) of
aquifer matrix (in that case, limestone),
resulting in greatly increased
groundwater flow occurring in the
vicinity of these mine pits despite
erroneous assumptions of low flow by
the regulatory agencies.

It is not possible in this preamble to
address the details of the particular case
the commenter cites. To the extent that
DA authorization is required for
subsurface extraction activities, district
engineers will determine the need for
compensatory mitigation on a case-by-
case basis.

Transition to the New Rule

Several commenters recommended
that the agencies clarify that the new
regulations apply only to applications
submitted after the effective date of the
rules. One commenter added that the
rule should recognize that applicants in
the permitting process have expended
substantial resources needed to obtain
permits under the current rules, and
those resources have been committed in
reliance on the current rules governing
compensatory mitigation. Therefore, the
new requirements should not be applied
retroactively to permit applicants who
have invested substantial effort in
developing data and plans under the
previous rules and guidance. One
commenter requested a clear statement
that the rule does not apply to existing
compensatory mitigation projects under
Corps permits.

This final rule will apply to permit
applications received after the effective
date of this rule, unless the district

engineer has made a written
determination that applying these new
rules to a particular project would result
in a substantial hardship to a permit
applicant. In such cases, the district
engineer will consider whether the
applicant can fully demonstrate that
substantial resources have been
expended or committed in reliance on
previous guidance governing
compensatory mitigation for DA
permits. Final engineering design work,
contractual commitments for
construction, or purchase or long-term
leasing of property will, in most cases,
be considered a substantial commitment
of resources. Permit applications
received prior to the effective date will
be processed in accordance with the
previous compensatory mitigation
guidance.

Need for Additional Guidance

Four commenters requested more
detailed guidance on how and when
riparian areas and upland buffers can be
used as compensatory mitigation.
Several commenters requested further
guidance from agencies to implement
the watershed approach consistently
across the nation, on issues such as
determination of watershed boundaries,
information needed in watershed plans,
and how to identify the needs of a
particular watershed. Other commenters
recommended that the agencies develop
guidance on compensatory mitigation
for open and navigable waters,
performance standards, mitigation
ratios, financial assurances, the
implementation of adaptive
management, and credit determination
methods. Another commenter suggested
that the agencies prepare regional
reference manuals that provide
guidance on how to best design
compensatory projects appropriate to
meet the needs of watershed units in
that region.

Many of these questions, such as how
to determine watershed scale and
boundaries, must be answered by
district engineers at a regional or local
level, to address landscape variability
and other factors. Other questions must
be answered on a case-by-case basis,
after considering the impacts and the
compensatory mitigation that may be
necessary to offset those impacts.
However, we recognize the need to
provide more information to the public
and agency personnel, and we will
continue to develop guidance, as
necessary, outside of this rulemaking.

Economic Issues

Two commenters expressed concern
over the increase in mitigation costs that
will result from more stringent
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performance standards and the delay of
credit releases until performance is
achieved. One commenter stated that
the requirements of the rule will overly
complicate the permitting process and
ultimately impact the availability of
affordable housing. If the costs of
purchasing credits from a mitigation
bank are too high, the district engineer
should take that into account and allow
other off-site or out-of-kind mitigation.

In some cases, the cost of performing
compensatory mitigation may increase
as a result of implementation of this
rule. Since this rule is generally based
on existing practice, with improvements
to enhance performance and efficiency,
we do not believe that it will cause a
substantial increase in compliance
costs. We believe that ecological
performance standards and other
aspects of this rule are necessary to
improve the success of compensatory
mitigation in the Corps Regulatory
Program. District engineers will take
costs into account when evaluating
compensatory mitigation options, since
practicability is one consideration when
determining compensatory mitigation
requirements for DA permits.

One commenter strongly objected to
adding any provision in the final rule
that would require the Corps to
“determine what an adequate price
might be” of compensatory mitigation
credits as suggested in the discussion
section of the proposed regulation.

The Corps will not determine the
price of compensatory mitigation
credits. The rule states that the cost of
compensatory mitigation credits is
determined by the sponsor of a
mitigation bank or in-lieu fee program.
However, the district engineer may
evaluate fee schedules for in-lieu fee
programs to determine whether those
fees satisfy the criteria in
§ 332.8(n)(5)(ii) [§ 230.98(n)(5)(ii)], and
are sufficient for providing the required
compensatory mitigation.

Implementation Issues

A number of commenters stated that
the requirements of the proposed rule
will place an enormous burden on the
Corps’ staff and resources and may
further delay implementation of
projects. Numerous commenters
asserted that additional resources must
be allocated to reviewing monitoring
reports, conducting site visits, and
taking enforcement action when
permittees and mitigation banks do not
perform their prescribed mitigation
requirements. Other commenters
stressed the need to educate potential
sponsors on how to operate wetland
mitigation banks. Commenters also
stated that the rule would place a

disproportionate burden on permittees.
However, another commenter stated that
project proponents must consider
mitigation requirements early in the
project planning cycle to implement
mitigation in advance of, or concurrent
with, a project.

This rule will not place a large
incremental burden on Corps staff and
other resources because it builds on
existing requirements and practices and
promotes those that have been
successful in the past. To develop this
rule, we have considered the
recommendations from the 2001 NRC
Report and the 2001 and 2005 GAO
reports, as well as other studies of
compensatory mitigation projects, to
establish regulations that will help
ensure that compensatory mitigation
successfully replaces functions that are
lost as a result of permitted activities.
Monitoring, site visits, and compliance
activities are essential actions for
ensuring compensatory mitigation
success but they are not new. What is
new is the greater clarity and
consistency of requirements in these
areas that the rule provides. The Corps
already conducts compliance
inspections on compensatory mitigation
projects, including mitigation banks and
in-lieu fee programs, as its resources
allow and will continue to do so.

We believe that the rule will increase
regulatory efficiency by providing clear,
consistent requirements, improving the
third-party mitigation review process,
and encouraging compensatory
mitigation planning to be performed in
advance of permitted activities through
the use of mitigation banks and in-lieu
fee programs. We do not believe that
this rule will place a substantial burden
on permittees. As more credits are
generated by third-party mitigation
providers, burdens on permittees should
be reduced. This rule does not change
the circumstances under which
compensatory mitigation is required. As
in the past, the district engineer will
require compensatory mitigation to the
extent appropriate and practicable. This
rule appropriately balances the need for
consistency with the need for flexibility,
including its requirements for
permittee-responsible mitigation.
District engineers will continue to
determine on a case-by-case basis what
is required to satisfy the requirements of
the 404(b)(1) Guidelines and other
aspects of the Corps Regulatory
Program.

One commenter recommended that
permit review staff go to each site before
making a decision. Another commenter
recommended that the agencies clearly
define their roles ahead of time to
reduce interagency conflicts, and that if

such conflicts should occur, the Corps
should work to resolve them rather than
the applicant.

Because of resource constraints, site
visits cannot be conducted for each
permit application. Districts must
prioritize their site visits to determine
which sites require on-site evaluations.
The Corps is the decision-maker for
activities that require DA authorization.
The Corps fully considers agency views
when making its decisions regarding
whether to issue or deny permits. This
rule further clarifies the roles and
responsibilities of the Corps and other
agencies, including the Interagency
Review Team, in the review and
approval of compensatory mitigation,
and provides realistic deadlines for each
step in the process. The rule also
contains a dispute resolution procedure
through which disagreements among
Federal agencies regarding third-party
mitigation proposals will be addressed
expeditiously.

A number of commenters discussed
enforcement and compliance with
mitigation permit conditions and
claimed that there are insufficient
staffing levels for these activities.
Several commenters recommended that
the Corps and state agencies place a
stronger emphasis on staffing in order to
increase permit compliance and
enforcement of mitigation requirements.
Several commenters cited the 2005 GAO
report’s finding that compliance with
mitigation performance standards has
been inadequate, which provides a
disincentive for parties to comply with
mitigation requirements. They stated
that third-party mitigation instruments
and/or permit conditions often do not
adequately specify the mitigation
activities to be performed, the standards
to be achieved, and the time frames for
performance. Several commenters
requested clarification of the Corps’
compliance authorities related to
mitigation requirements.

The agencies agree that vigorous
enforcement and compliance activities
are necessary for the success of the
regulatory program, including
compensatory mitigation. The Corps
believes that it has adequate resources
in these areas. In the Corps Regulatory
Program’s performance measures
required by the Administration’s
Program Assessment Rating Tool
(PART), enforcement and compliance
metrics comprise six of the eight
performance measures. These
performance measures relate to
compliance inspections on activities
authorized by individual permits and
general permits, field inspections of
active mitigation sites, compliance
inspections or audits on active
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mitigation banks and in-lieu fee
programs, resolution of non-compliance
issues, and resolution of enforcement
actions. The inclusion of so many
metrics in the PART reflects the high
priority placed on enforcement and
compliance activities by the Corps
regulatory program, which will help
address the concerns raised in the two
GAO reports. This rule will also address
compliance and enforcement issues by
more clearly specifying the required
information for both permittee-
responsible mitigation and third-party
mitigation instruments plans. This rule
also includes new requirements related
to ecological performance standards,

monitoring and credit release schedules.

We have clarified the language in the
rule that addresses non-compliance
with compensatory mitigation permit
conditions or third-party mitigation
instruments and plans. Permittees
responsible for mitigation as a permit
condition will be subject to the
compliance and enforcement provisions
at 33 CFR part 326. If the district
engineer determines that a mitigation
bank or in-lieu fee program is not
meeting performance standards or
complying with the terms of the
instrument, appropriate actions will be
taken, such as requiring adaptive
management, decreasing available
credits, suspending credit sales
altogether, and/or directing that
financial assurance resources (e.g.,
escrow monies) be used to perform
remediation or alternative mitigation.
As a last resort, if a sponsor does not
comply with the terms of its instrument,
the district engineer can take
appropriate legal action to compel
compliance.

Three commenters suggested
emphasizing that compliance with new
mitigation requirements fully meets
requirements of section 404 of Clean
Water Act, therefore, there is no need
for supplemental mitigation to address
the uncertainty of mitigation outcomes.

Although this rule provides standards
and requirements for compensatory
mitigation for DA permits, there are
provisions that allow district engineers
to require additional compensatory
mitigation when necessary to address
the risk and uncertainty associated with
compensatory mitigation projects. For
example, adaptive management may
involve requiring additional
compensation if the original
compensatory mitigation project does
not perform as well as expected. As
another example, higher amounts of
compensatory mitigation may be
required if the aquatic resource
restoration, establishment,
enhancement, and/or preservation

activity is conducted after the permitted
activity, to account for both temporal
losses and the risk of failure associated
with the prospective mitigation.

A few commenters expressed concern
that if developers are responsible for
developing watershed plans, and those
plans are used by others to implement
a watershed approach, this might create
an incentive to develop a plan that
meets future development expansion
needs rather than watershed needs.

This rule does not require prospective
permittees to develop watershed plans.
District engineers will determine
whether an existing watershed plan is
appropriate for use in determining
compensatory mitigation requirements
(see §332.3(c)(1) [§230.93(c)(1)]). In
general, watershed plans will be
developed by governmental and/or non-
profit resource planners, in consultation
with watershed stakeholders. The
purpose of a watershed plan is to
maintain and improve the quality and
quantity of aquatic resources within a
watershed, not to facilitate
development. District engineers will
ensure that watershed plans used to
determine compensatory mitigation
requirements for DA permits have been
developed through appropriate
processes to satisfy this purpose.

Transfer of Responsibility

In the proposal, we requested
comments on the appropriate legal
mechanism for transferring the
responsibility for providing
compensatory mitigation from the
permittee to a mitigation bank or an in-
lieu fee program. We proposed an
option of using parallel permit
conditions and instrument provisions,
that would acknowledge the transfer of
responsibility from the permittee to the
sponsor. Another option we solicited
comments on was co-permitting, where
the sponsor would sign the DA permit
and assume responsibility for providing
compensatory mitigation credits.

Two commenters expressed support
for co-permitting, but several other
commenters said that co-permitting is
not an appropriate mechanism for
transferring responsibility. Some
commenters said that a sponsor should
only sign documents that deal
exclusively with the credits, debits, and
use of a mitigation bank for
compensatory mitigation. Two
commenters stated that transfer of
responsibility from the permittee to a
mitigation bank is an incentive for using
mitigation banks. Several commenters
supported the use of the suggested
permit conditions and instrument
provisions provided in the preamble to

the proposed rule, when credits are to
be secured from a mitigation bank.
After evaluating these comments, we
have determined that the most effective
approach for transferring compensatory
mitigation responsibilities from a
permittee to a mitigation bank or in-lieu
fee program sponsor is through the use
of permit conditions and instrument
provisions. The rules governing this
transfer are provided at § 332.3(1)
[§ 230.93(1)]. This process requires
submittal of appropriate documentation
after the permittee has secured the
appropriate number and resource type
of credits from the sponsor. These
requirements are discussed in greater
detail in the preamble discussion of
§332.3(1) [§ 230.93(1)].

Other Issues

A couple of commenters submitted
questions about the Corps permit
application, other publications, and
record-keeping. Commenters requested
better guidance on the information
required for permit applications, such as
sample drawings and checklists, and
recommended electronic filing of permit
applications.

Many Corps districts have posted
information on their web sites to assist
permit applicants. Such information
includes tips on providing complete
permit applications, as well as sample
drawings and checklists. The Corps
regulations at 33 CFR 325.1(d) discuss
what is required for a complete
application for an individual permit.
Project proponents should also review
the general conditions for the
nationwide permits and regional general
permits to determine what is necessary
for a complete general permit
verification request. The Corps is
developing an electronic permit
application, which will allow its
districts to accept permit applications
through the Internet. As discussed
above, the Corps is implementing a new
automated information system to better
track impacts authorized by authorized
activities, and any required
compensatory mitigation.

One commenter said that poor record-
keeping has made it difficult to evaluate
the successes and failures of individual
projects and the regional and national
impacts of the program. Commenters
also asked that the public have easy
access to all relevant planning
documents during the public comment
period on permits. One commenter
recommended creating a clearinghouse
for wetlands funding or information
needs with a single person to track
follow-up and successes. This could
provide information to support a
watershed approach in specific areas
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and possibly to support in-lieu fee
programs. One commenter said the rule
should not apply to ephemeral washes.

Archiving of monitoring reports for
compensatory mitigation projects is
done in accordance with district-
specific practices and resources.
Monitoring reports are part of the
administrative record for a permit action
or third-party mitigation instrument,
and are public information. However, a
Corps district may charge reasonable
fees for duplication to provide those
reports to interested parties. It is
impractical to make all planning
documents available during public
notice comment periods. Typically, not
all of this information is provided to the
Corps prior to the public comment
period. However, the rule requires that
public notice for DA permits include a
discussion of mitigation plans,
including any compensatory mitigation.
Public comment can then help inform
the development of detailed planning
documents. The Corps does not intend
at this time to create a clearinghouse for
wetlands funding and wetlands-related
information; however, the Corps will
provide information to the public on
mitigation required and fulfilled under
the section 404 program. This rule only
applies to compensatory mitigation for
activities in waters of the United States
authorized by DA permits. It does not
alter the definition of ““‘waters of the
United States” at 33 CFR part 328 or 40
CFR 230.2(s). Discharges of dredged of
fill material into features that are not
waters of the United States do not
require permits under section 404 of the
Clean Water Act, and therefore would
not require compensatory mitigation
that would be subject to this rule. In
cases where ephemeral washes are
determined to be waters of the U.S., this
rule applies; there are no technical
reasons for addressing them differently
from other waters of the U.S.

Several commenters highlighted
general concerns regarding climate
change. Some of these commenters cited
important ecosystem services provided
by wetlands, streams and other aquatic
resources such as absorbing storm
surges, providing drinking water, and
sequestering carbon and noted that
these ecosystem services will be of
increasing importance as climate
patterns shift. A few commenters
wanted to know how concerns about
climate change were considered in the
development of today’s rule.

We agree that protecting our Nation’s
existing aquatic resource base is an
important way to help foster ecological
and economic resilience as climatic
patterns shift. Today’s rule reaffirms the
existing requirement to avoid and

minimize impacts to the nation’s
aquatic resources and to require, in
cases where it is appropriate and
practicable to do so, compensatory
mitigation for impacts that cannot be
avoided or minimized. Compensatory
mitigation projects planned and
designed using the watershed approach
and the standards provided by today’s
rule are likely to provide ecosystem
functions and services that, in addition
to offsetting losses resulting from
activities authorized by DA permits,
also provide the ecological and
economic resilience needed to address
climate change. For example, the
reestablishment of a forested wetland
may also provide carbon sequestration
benefits, over the long term, through the
growth of trees. As another example,
coastal wetland restoration projects
could be designed to take into account
reasonably foreseeable rises in sea level.

III. In-Lieu Fee Programs

In the proposed rule we proposed to
phase out in-lieu fee programs and
require existing in-lieu fee programs to
comply with the same standards and
requirements as mitigation banks. In the
preamble to the proposed rule, we also
explained the differences between
mitigation banks and in-lieu fee
programs, and the agencies expressed
concern that providing less stringent
oversight or up-front requirements for
in-lieu fee programs might not ensure
that the compensatory mitigation is
performed. Another concern was
compliance with section 314 of NDAA,
which directs us to apply equivalent
standards and criteria to each type of
compensatory mitigation to the
maximum extent practicable. At the
time, the agencies could not find strong
grounds for concluding that meeting the
same requirements as mitigation banks
is not appropriate or practicable for in-
lieu fee programs. The agencies also
acknowledged that phasing out in-lieu
fee programs would pose some
challenges for the ability of the Corps
Regulatory Program to support the
objectives of the Clean Water Act and
ensure high-quality mitigation in all
parts of the country.

In response to the proposed rule,
many commenters, including 29 states,
as well as industry groups and
environmental organizations, supported
retaining in-lieu fee programs as a
separate mechanism for providing
compensatory mitigation for DA
permits. These commenters said that an
alternative form of third-party
mitigation is needed in areas not
serviced by mitigation banks. Many of
these commenters also stated that the
desired performance of in-lieu fee

programs can be achieved by imposing
appropriate rules and standards, with
Corps oversight. Some commenters
indicated that the proposal to phase out
in-lieu fee programs is contrary to
section 314, because it wouldn’t comply
with the statutory requirement for the
rule to ““maximize available credits.”
Over 30 commenters described
successful in-lieu fee programs.

After carefully considering all
comments, for and against, we have
decided to retain in-lieu fee programs as
a distinct third-party compensation
option, subject to equivalent ecological
standards as the other types of
compensatory mitigation (mitigation
banks and permittee-responsible
mitigation) but somewhat different
administrative and procedural
requirements. We agree that in-lieu fee
programs are important sources of
compensatory mitigation in areas that
do not have mitigation banks, because
they can provide consolidated
compensatory mitigation projects that
have greater ecological benefits than
small, geographically separated,
permittee-responsible mitigation. We
also agree that in-lieu fee programs can
provide important ecological and
societal benefits by focusing primarily
on the watershed needs and by siting
multiple compensatory mitigation
projects in strategic locations in a
watershed. We believe that this final
rule achieves the statutory mandate of
section 314 in that it establishes, to the
maximum extent practicable, equivalent
standards for all three types of
compensatory mitigation.

Commenters suggested various
approaches to in-lieu fee programs. One
commenter suggested that the agencies
delay the effective date of the final rule
until more conclusive data are available
to support the decision of whether to
retain or eliminate in-lieu fee programs.
One commenter recommended forming
a technical working group to evaluate
the effectiveness of in-lieu fee programs
and their role in compensatory
mitigation. Another commenter
recommended comparing poorly
performing in-lieu fee programs to more
successful programs, to evaluate the
differences in organization, oversight,
mitigation approach and quality of
mitigation, and to develop appropriate
standards and requirements. Many
commenters proposed rule language to
provide accountability and ensure
ecological success for in-lieu fee
programs.

We do not believe it is necessary to
delay issuing a final rule until further
studies can be done on in-lieu fee
programs. We structured the proposed
rule to solicit comment on appropriate
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standards and criteria that could be
established to ensure that in-lieu fee
programs provide successful
compensatory mitigation in a timely
manner. Many of the requirements that
apply to mitigation banks are applied to
in-lieu fee programs, although some
requirements will not be exactly the
same, because of the fundamental
differences between mitigation banks
and in-lieu fee programs. Where it is
necessary to promulgate different
requirements for in-lieu fee programs,
we believe those requirements will
ensure the same level of success for in-
lieu fee programs as for the other types
of mitigation, and produce mitigation
that meets the same high ecological
standards. We have examined several
successful in-lieu fee programs to
establish effective standards and
requirements.

In the preamble to the proposed rule,
we posed a set of questions on the
proposed phase-out of in-lieu fee
programs, and solicited public comment
on retaining in-lieu fee programs as a
distinct regulatory entity. We asked for
public comment on 7 specific areas in
which requirements for in-lieu fee
programs might differ from mitigation
banks if they were retained: (1) The
degree of up-front planning required
before credits could be sold (e.g., in-lieu
fee programs might not be required to
identify and secure a site and provide
detailed site plans for the compensatory
mitigation project); (2) the level and
types of financial assurances that would
be required; (3) the types of projects for
which they could be used (e.g., in-lieu
fee programs might be limited to
providing compensatory mitigation only
for nationwide permits and other
general permits, or for projects below a
specified acreage cutoff, such as 1 acre);
(4) the required compensation ratios
(e.g., these could be higher for in-lieu
fee programs than for mitigation banks);
(5) the credit release schedule (e.g., in-
lieu fee programs might be permitted to
sell more credits at an earlier point in
the planning process); (6) the specific
types of aquatic resources for which
they could be used to compensate (e.g.,
not allowing in-lieu fee programs for
tidal wetlands or in coastal areas); and
(7) the types of permitted sponsoring
entities (i.e., in-lieu fee programs might
be limited to government agencies and/
or non-profit land stewardship entities
with proven track records). Comments
received in response to these questions
are provided below. We also solicited
comments on other ways in which the
requirements for mitigation banks and
in-lieu fee programs might differ.

Degree of up-front planning required
before credits can be sold. Several

commenters stated that in-lieu fee
programs should be subject to the same
amount of up-front planning as
mitigation banks. Other commenters
suggested that instead of identifying a
specific site (which is required for
proposed mitigation banks, except for
umbrella banks), in-lieu fee programs
should identify specific types of sites
(e.g., impounded salt marshes) that their
program would target. Another
commenter suggested that in-lieu fee
programs should submit a full
mitigation plan to the district engineer
for approval before the start of each
project. Commenters representing in-
lieu fee programs said that it would be
challenging in some cases to identify
sites and provide detailed plans before
selling credits, and that such a
requirement might make it impossible
for them to operate.

In recognition of these challenges, the
final rule does not require the same
level of up-front planning by in-lieu fee
programs as it does for banks before
credit sales can occur. However, it does
require that a comprehensive program
instrument be submitted to the Corps,
reviewed by the IRT, and approved by
the district engineer before any credit
sales take place. Several new
requirements have been added to the
provisions for in-lieu fee program
instruments, designed to ensure greater
accountability and success in providing
mitigation to fulfill credit sales in a
timely manner. First, we have added a
requirement in the rule for in-lieu
programs fees to develop a
compensation planning framework that
will be used to select, secure, and
implement aquatic resource restoration,
establishment, enhancement, and/or
preservation activities within the
service area(s) for the in-lieu fee
program. Specific sites may or may not
be identified, but selection of the sites
must be consistent with the
compensation planning framework. The
comprehensive planning framework is
essentially a watershed plan for the
service area of the in-lieu fee program.
A mitigation plan that meets the
requirements of § 332.4(c) [§ 230.94(c)]
and is consistent with the
comprehensive planning framework
must subsequently be submitted and
approved by the district engineer, in
consultation with the IRT, for each in-
lieu fee project site prior to commencing
work. Second, the instrument will
specify a limited number of advance
credit sales that can occur before
specific sites are secured and mitigation
plans approved. Once that number of
credits is sold, no more advance credits
can be sold until an equivalent number

of credits, tied to a specific site and
mitigation plan, has been released in
accordance with an approved credit
release schedule. Third, the instrument
must provide for the establishment of an
account that will segregate funds
received from credit sales and ensure
that these funds, including interest
earned, are used only to provide the
required mitigation, minus a small
allowance for administrative costs.

Required level of financial
assurances. A number of commenters
stated that in-lieu fee programs should
be required to provide the same level of
financial assurances as mitigation
banks. Two commenters asserted that
these financial assurances would ensure
a more successful completion of
mitigation projects. Other commenters
indicated that providing the same level
of financial assurances as banks prior to
beginning credit sales would be
challenging for in-lieu fee programs,
which usually do not have up-front
investors, and might prevent them from
operating. In addition, government
agencies often face legal or procedural
restrictions that prevent them from
providing the same types of financial
assurances that are generally required of
banks.

The agencies believe that financial
assurances are important to ensure
successful initiation and completion of
compensatory mitigation projects, but
also recognize the challenges faced by
in-lieu fee programs in this regard.
Therefore, the rule states that the
district engineer shall require sufficient
financial assurances to ensure a high
level of confidence that the
compensatory mitigation project will be
successfully completed, in accordance
with applicable performance standards.
There may be cases where financial
assurances are not necessary because an
alternate mechanism is available to
ensure a high level of confidence that
the compensatory mitigation will be
provided and maintained (e.g., a formal,
documented commitment from a
government agency or public authority).
Consideration of the sponsor’s past
performance in providing ecologically
successful mitigation projects would
also influence the district engineer’s
determination regarding the level of
financial assurances necessary to ensure
a high level of confidence in successful
project completion—this is true for
banks as well as in-lieu fee programs.

Types of projects for which in-lieu fee
program credits could be used. Several
commenters stated that in-lieu fee
programs should be limited to certain
types of projects, such as those resulting
in minor impacts. One commenter
suggested limiting in-lieu fee programs
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to activities that have less than 0.25 acre
of impacts, and another commenter
recommended restricting in-lieu fee
programs to general permit activities
resulting in less than one acre of
impacts. Another commenter suggested
that in-lieu fee programs should be
available to provide compensation for
impacts from linear transportation
projects because those activities
undergo environmental reviews and the
compensatory mitigation is usually
identified in advance of the proposed
impacts. One commenter stated that in-
lieu fee programs should not be
restricted to a specific type or impact
size. Two commenters said that in-lieu
fee programs should only be used for
activities authorized by general permit.
A number of commenters stated that use
of in-lieu fee programs should not be
limited to a specific project size or
permit type.

In most cases, in-lieu fee programs
implement compensatory mitigation
projects after the impacts authorized by
DA permits have occurred. Therefore,
the timing of compensatory mitigation
projects provided by in-lieu fee
programs results in some risk and
uncertainty. To address that risk and
uncertainty, and to reduce temporal
losses of aquatic resource functions, we
have established a preference hierarchy
for mitigation options at § 332.3(b)

[§ 230.93(b)]. This hierarchy, which is
discussed in greater detail elsewhere in
this preamble, generally provides a
preference for mitigation bank credits,
when the permitted activity is in the
service area of an approved bank with
the appropriate types of credits
available. In the absence of an approved
bank, in-lieu fee programs have certain
advantages over permittee-responsible
mitigation. They generally involve
larger parcels, have access to
appropriate scientific and technical
expertise, may have a proven track
record in establishing successful
mitigation in the past, and will
generally have a more fully developed
watershed approach, developed through
their required comprehensive planning
framework. For these reasons, we do not
believe it is appropriate to limit the use
of lieu fee programs to any particular
impact type or size. Rather, we believe
the preference hierarchy described
above will ensure that a mitigation
option is selected with the highest
probability of delivering successful,
high-quality mitigation among the
available choices in a given case.

Required compensation ratios. A
number of commenters stated that in-
lieu fee programs should be required to
mitigate at a certain ratio that should
take into account temporal loss of

wetland functions when compensatory
mitigation is not fully functional at the
time the permitted impacts occur. One
commenter asserted that increasing the
required mitigation ratios for in-lieu fee
programs unfairly penalizes applicants
in areas that do not have operating
mitigation banks. Two commenters
recommended higher mitigation ratios
where in-lieu fee programs funds are
used for preservation.

We have added §332.3(f)(3)
[§230.93(f)(3)] to allow district
engineers to require additional
compensatory mitigation in cases where
released credits are not available to
provide the appropriate type of
compensatory mitigation. This
additional compensatory mitigation is to
account for the higher risk and
uncertainty associated with
compensatory mitigation projects that
will be implemented after the permitted
impacts have occurred. For all sources
of compensatory mitigation, the amount
of required compensation must be
sufficient to replace lost aquatic
resource functions. Other factors to be
considered when determining the
appropriate amount of compensatory
mitigation to offset permitted impacts
are: The method of compensatory
mitigation (i.e., restoration,
establishment, enhancement,
preservation), the likelihood of success,
differences between the functions lost at
the impact site and the functions
expected to be produced by the
compensatory mitigation project,
temporal losses of aquatic resource
functions, the difficulty of restoring or
establishing the desired aquatic resource
type and functions, and/or the distance
between the affected aquatic resource
and the compensation site. The
preference for released credits does not
unfairly penalize permittees, since it is
appropriate to require higher amounts of
compensatory mitigation to account for
risk and uncertainty. The rationale for
the required compensation ratio must be
documented in the administrative
record for the permit action. In cases
where preservation is used to provide
compensatory mitigation, district
engineers will generally require higher
compensation ratios. While the rule
does not explicitly differentiate between
mitigation banks and in-lieu fee
programs in the determination of ratios,
the factors to be considered will
generally result in higher ratios for in-
lieu fee programs.

Credit release schedule. One
commenter stated that fewer credits
should be released to in-lieu fee
programs than to mitigation banks. In
contrast, other commenters said that in-
lieu fee programs should have 100

percent of their credits released in
advance, and/or that they should have
no limit on advance credit sales.

We do not agree that in-lieu fee
programs should be allowed unlimited
credit sales prior to providing any
mitigation; this would not provide
adequate assurance that credits will be
fulfilled in a timely manner. However,
in recognition of the fundamental
differences between mitigation banks
and in-lieu fee programs, the final rule
does allow an in-lieu fee program to sell
a limited number of credits before
securing a compensatory mitigation
project site and conducting aquatic
resource restoration, establishment,
enhancement, and/or preservation at
that site. Those credits are called
“advance credits” and the sponsor can
only sell such credits up to the limit
specified in its approved instrument—
under no circumstances may credits be
sold prior to approval of an instrument
meeting the requirements of § 332.8
[§ 230.98]. The number of advance
credits will be determined by the
district engineer, in consultation with
the IRT, and will be specified in the
instrument by service area. The amount
of available advance credits will be
based on an evaluation of the
compensation planning framework, the
size of the service area(s), the resources
available to the program (e.g., an
independent funding stream for
government sponsored in-lieu fee
programs) and other considerations
identified by the district engineer
during consultation with the IRT. If the
in-lieu fee program instrument covers
more than one service area, the advance
credit limit will be specified for each
service area. In addition, as each in-lieu
fee project is approved by the district
engineer (in consultation with the IRT),
it will have an associated credit release
schedule. As in-lieu fee projects are
implemented and credits released,
advance credits are converted to
released credits and the sponsor can sell
additional advance credits in that
service area. In certain limited cases,
such as when there is insufficient
permitted activity in a given service area
to support a viable mitigation project
within a reasonable time frame, the
district engineer may authorize the use
of released credits from a different
service area to fulfill advance credits
sales. This might occur, for example,
with a state-wide program managed by
a government agency. In such cases, the
district engineer should ensure that the
approved mitigation compensates for
the lost resources to the extent feasible,
even though it may be some distance
away, or in a different watershed.
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Limiting the establishment and use of
in-lieu fee programs to specific types of
aquatic resources or geographic regions.
Three commenters stated that in-lieu fee
programs should be used only to
provide compensatory mitigation for
specific aquatic resource types. One
commenter suggested that in-lieu fee
programs should be retained solely for
rapidly developing urban watersheds
and coastal watersheds, and two
commenters suggested that these
programs be used specifically for stream
compensatory mitigation. Two
commenters said that use of in-lieu fee
programs should not be restricted by
resource type, but credits from in-lieu
fee programs should be accepted only
when those credits are different from
the credits provided by a mitigation
bank operating in the same service area.

In this final rule, we have not limited
in-lieu fee programs to providing
compensatory mitigation for specific
types of aquatic resources or geographic
regions, for much the same reasons that
we have not limited them to specific
project types or sizes. Instead, as
discussed above, we have established a
preference hierarchy in § 332.3(b)

[§ 230.93(b)] that will ensure that
mitigation options with the highest
likelihood of success and greatest value
to the watershed will be selected from
the available choices. This flexibility is
needed because there is great regional
variation in aquatic resource types and
watershed needs, and there is also much
variability in the types of credits
produced by both mitigation banks and
in-lieu fee programs. We do not agree
that in-lieu fee programs should be
limited to certain types of aquatic
resources, because in some cases they
may provide the greatest assurance of
delivering successful, high-quality
mitigation for the resource in question,
especially in areas where there are no
mitigation banks.

Types of sponsoring entities. Several
commenters suggested that only federal
or state governmental entities or non-
profit land stewardship organizations be
allowed to be in-lieu fee program
sponsors, because they have the
capacity to provide permanent
stewardship of compensatory mitigation
project sites. However, one commenter
stated that there is no evidence that
government agencies or non-profit
organizations provide compensatory
mitigation that is superior to that
provided by for-profit entities.

Through the definition of “in-lieu fee
program’ provided in § 332.2 [§ 230.92],
we have limited sponsorship of in-lieu
fee programs to governmental or non-
profit natural resources management
entities. In this rule, we have

established different requirements for
mitigation banks and in-lieu fee
programs that reflect basic differences in
how those types of compensatory
mitigation are provided and managed.
In general, mitigation banks are
established at single sites, to provide
compensatory mitigation for pre-
determined types of aquatic resource
losses in a single or several neighboring
watersheds. In contrast, in-lieu fee
programs often provide compensatory
mitigation at multiple sites within
multiple service areas, and may serve
areas where a mitigation bank is not
economically viable because there is not
sufficient development activity to
ensure that enough credits can be sold
within a reasonable time frame. For
these reasons, in-lieu fee programs have
fewer up-front planning requirements
than mitigation banks, and are not
expected to be operated as commercial
ventures. The agencies thus believe it is
appropriate to limit sponsorship of in-
lieu fee programs to governmental or
non-profit land management entities
that operate explicitly in the public
interest, rather than to serve the needs
of investors. We are not aware of any
independent studies that have examined
the quality and ecological success of
compensatory mitigation projects
provided by for-profit entities versus
governmental or non-profit entities,
however we believe the rule provides
appropriate safeguards and incentives to
ensure that both types of entities
(commercial and non-commercial) will
provide successful compensatory
mitigation given their differing
organization, purposes, and constraints.
Preference for “in-place”
compensatory mitigation. Five
commenters stated that in-lieu fee
programs should be retained but that the
rule should contain a preference for in-
place compensatory mitigation. One
commenter indicated that in-lieu fee
programs and in-place mitigation
should have the same level of
preference. One commenter said that
adding such a provision would promote
poor environmental stewardship
because in-lieu fee programs would be
excluded from areas where there are
high credit demands. Another
commenter said that a preference for in-
place compensation would not be
desirable if it led to approved mitigation
banks having large service areas,
because the compensatory mitigation
could be a substantial distance from the
location of the permitted impacts. This
commenter stated that in-lieu fee
programs should be retained in the final
rule to provide ecologically appropriate

compensatory mitigation in areas with
thin markets for mitigation bank credits.

In §332.3(b) [§230.93(b)] we have
established a preference hierarchy for
compensatory mitigation options (i.e.,
mitigation banks, in-lieu fee programs,
and permittee-responsible mitigation).
We have established a preference for
mitigation bank credits, because a
secured site, an approved mitigation
plan and other assurances must be in
place before an initial allocation of
credits can be sold or transferred to
permittees. Before additional credits can
be sold, the mitigation bank must
achieve appropriate ecological
milestones set out in its credit release
schedule. Therefore, mitigation bank
credits are generally more likely to be
fulfilled sooner (or to be already
fulfilled), than in-lieu fee program
credits. We recognize, however, that this
is not always the case. Some in-lieu fee
programs may have the appropriate
number and resource type of released
credits available, and the final rule
allows the district engineer to modify
the hierarchy in cases where the reasons
underlying it do not apply (e.g., an in-
lieu fee program has available released
credits that are just as certain and close
to fulfillment as credits from a bank).
When considering the options in
§332.3(b)(2)—(6) [§ 230.93(b)(2)—(6)],
district engineers have the discretion to
modify the hierarchy in order to
approve the use of the environmentally
preferable compensatory mitigation.
Another example is when a permittee
with a proven track record and access to
appropriate scientific expertise proposes
a high-value mitigation project, even
though credits from an approved in-lieu
fee program or mitigation bank are
available.

Differences between the standards for
mitigation banks and in-lieu fee
programs. Several commenters noted
that the fundamental difference between
in-lieu fee programs and mitigation
banks is timing. Two of these
commenters pointed out that mitigation
banks, like in-lieu fee programs, receive
credit before compensatory mitigation
projects are implemented. Another
commenter suggested that in-lieu fee
programs should adhere to the same
standards as mitigation banks for the
implementation of compensatory
mitigation projects, but should be
allowed to collect funds before
acquiring a compensatory mitigation
project site. Two commenters stated that
the rule should recognize the inherent
differences between mitigation banks
and in-lieu fee programs but that all
sources of compensatory mitigation
should be held to standards that assure
successful performance. Another
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commenter said that if the standards
were the same for mitigation banks and
in-lieu fee programs, private mitigation
banks would dominate the process,
resulting in poor geographic distribution
of compensatory mitigation,
significantly reduced ecological
diversity, and less protection and
restoration of important aquatic
resources.

According to the 2001 NRC Report,
the principal difference between
mitigation banks and in-lieu fee
programs is timing. Mitigation banks
and in-lieu fee programs are financed
and planned differently, which creates
the timing difference observed by the
NRC. Since commercial mitigation
banks sponsors have up-front financing,
they can acquire and plan their
mitigation bank sites before submitting
their proposals to district engineers for
consideration. In contrast, in-lieu fee
programs do not generally have this up-
front financing available, so they must
obtain funds from permittees (under an
in-lieu fee program instrument or
agreement) before they can acquire and
plan in-lieu fee project sites, and
implement those projects.

We agree that mitigation banks and
in-lieu fee programs should be held to
the same standards, to the maximum
extent practicable, as required by NDAA
section 314. We believe the final rule
accomplishes this goal. The standards
provided in this rule will help ensure
that the compensatory mitigation
provided by mitigation banks and in-
lieu fee programs both offset the impacts
incurred by permittees who secure
credits from these third-party mitigation
providers. To maximize compensatory
mitigation options, the inherent
differences between mitigation banks
and in-lieu fee programs warrant
somewhat different procedural
requirements. The most substantial
differences relate to timing and
financing. We recognize that in-lieu fee
programs are usually not able to
capitalize compensatory mitigation
projects up-front. Instead, they must
collect funds from permittees before
they can secure a suitable site and
develop and implement a compensatory
mitigation project. For this reason, in-
lieu fee programs, but not banks, are
allowed to sell advance credits. Unless
an in-lieu fee program has a surplus of
credits available in a service area (i.e.,
released credits), the compensatory
mitigation will take place after the
permitted impacts have occurred. To
help ensure that the collected funds are
used in a timely manner to initiate
compensatory mitigation projects, we
are including a time limit of three
growing seasons for fulfillment of

advance credits (see § 332.8(n)(4)

[§ 230.98(n)(4)]) and requiring in-lieu
fee programs to establish accounts to
retain the collected funds. Those funds
can only be used for the selection,
design, acquisition, implementation,
and management of in-lieu fee projects,
with a small percentage allowed for
administrative costs.

However, the substantive mitigation
requirements, as well as many of the
procedural requirements are the same
for both banks and in-lieu fee programs.
Both are subject to the same
requirements for plan approval,
performance standards, monitoring,
adaptive management and long-term
stewardship. Proposed mitigation banks
and in-lieu fee programs will both be
required to undergo review by
Interagency Review Teams, both for
their instruments and for their specific
mitigation project plans, though in the
case of mitigation banks these two steps
are usually accomplished
simultaneously, while for in-lieu fee
programs instrument review and
approval will usually take place prior to
development of a particular project.
Public involvement is required in the
same way for both types of third-party
providers as well. By including
equivalent substantive ecological
standards while recognizing certain
administrative and procedural
differences, the rule will also help
maximize available credits from
sponsors willing to provide third-party
mitigation in a range of service areas,
from high-development areas that can
support economically-viable banks to
remote areas that cannot, but that still
have occasional mitigation needs. We
recognize that in-lieu fee programs have
sometimes provided compensatory
mitigation for different types of aquatic
resources than mitigation banks, and
this rule does not interfere with that
practice.

Proposed in-lieu fee regulatory text. A
few commenters proposed in-lieu fee
regulatory text. One commenter
suggested that the district commander
may only consider in-lieu fee
preservation as the primary mitigation if
no other form of mitigation is available,
feasible or practicable. Another
commenter proposed that each in-lieu
fee program should draft a program
agreement that is submitted for public
review and comment and the review of
the district engineer and the Interagency
Review Team (IRT). Under that
agreement, fees paid to each in-lieu fee
program would be determined by the
market rate of mitigation bank credits
within a watershed and would be
reviewed periodically by the IRT. One
commenter suggested that all in-lieu fee

programs should be required to have an
approved operating agreement or
instrument. This commenter said that
an in-lieu fee program should have to
project the type and location of impacts
and receive advance payments so that
the compensatory mitigation would be
implemented in advance of permitted
impacts. Another commenter suggested
that each in-lieu fee program be
required to have an approved
Memorandum of Understanding and a
program manager responsible for
administering the program. This
commenter also said that district
engineers should determine acceptable
fee amounts for the required
compensatory mitigation and should be
the final approval authority for all
proposed expenditures of funds
collected for compensatory mitigation
for DA permits.

We have considered the regulatory
text proposed by these commenters. The
final rule requires a prospectus, public
notice and comment period, and IRT
review of proposed in-lieu fee program
instruments. The use of preservation as
compensatory mitigation will be
determined by district engineers on a
case-by-case basis in accordance with
§332.3(h) [§230.93(h)]. In-lieu fee
programs must have approved
instruments before they can be used to
provide compensatory mitigation for DA
permits. We do not believe it is practical
to require in-lieu fee programs to receive
advance payments so that they could do
compensatory mitigation in advance of
permitted impacts. If it were possible for
in-lieu fee programs to fulfill such a
requirement, they could operate as
mitigation banks. We do not believe it
is appropriate for district engineers to
determine credit costs for in-lieu fee
programs, but they will review the fees
set by sponsors to determine whether
they comply with the requirement for
full cost accounting to ensure that the
required compensatory mitigation is
provided and maintained.

IV. Compliance With Section 314 of the
NDAA

Section 314 of the NDAA requires the
issuance of standards and criteria for
compensatory mitigation that, to the
maximum extent practicable, (1)
maximize available credits and
opportunities for mitigation, (2) provide
flexibility for regional variations in
wetland conditions, functions and
values, and (3) apply equivalent
standards and criteria to each type of
compensatory mitigation.

With respect to maximizing available
credits and opportunities for mitigation,
the preference established in today’s
rule for the use of credits provided by
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mitigation banks (see § 332.3(b)

[§ 230.93(b)]) should stimulate an
increase in the number of mitigation
banks and correspondingly the number
of bank credits available for use. Also,
today’s rule provides greater efficiency
and predictability to the process of
authorizing new mitigation banks and
in-lieu fee programs and associated
projects by establishing clear standards
and criteria for instruments and
mitigation plans, and setting reasonable
timelines for review and decision-
making. These improvements in
regulatory efficiency and predictability
should serve to stimulate an increase in
the number of mitigation banks and in-
lieu fee programs, and therefore an
overall increase in the number of third-
party compensatory mitigation credits
available to offset permitted impacts.
Additionally, our decision to retain and
reform in-lieu fee mitigation, rather than
eliminate it, will provide a range of
compensation options for permit
applicants, and help to ensure that
viable options are available in areas not
served by banks. Thus, consistent with
the NDAA, today’s rule maximizes
available credits and opportunities for
mitigation to the maximum extent
practicable.

With respect to providing flexibility
for regional variations in wetland
conditions, functions and values, as
previously noted, we believe that
today’s rule achieves the proper balance
of binding requirements and flexibility
necessary to ensure that compensatory
mitigation decisions are reasonable and
based on case-specific circumstances.
An adequate degree of flexibility is
necessary for this rule because practices
for restoring, establishing, and
enhancing aquatic resources vary by
resource type and by geographic region.
For example, today’s rule does not
proscribe a one-size-fits-all set of
ecological performance standards to
evaluate the success of all compensation
projects. Instead, the rule recognizes
that ecological performance standards
will vary depending upon aquatic
resource type, geographic region, and
compensation method but requires that
they be based the best available science
that can be measured or assessed in a
practicable manner. Thus, consistent
with the NDAA, today’s rule provides
flexibility for regional variations in
wetland and aquatic resource
conditions, functions and values to the
maximum extent practicable.

Additionally, today’s rule requires
“equivalent” standards, to the
maximum extent practicable, for all
three mechanisms for providing
compensatory mitigation: permittee-
responsible compensatory mitigation,

mitigation banks, and in-lieu fee
mitigation. Because there are
fundamental differences in how these
three types of compensatory mitigation
are structured and conducted, we do not
believe that Congress intended to
require the promulgation of identical
standards for all three methods of
compensation. Instead, we interpret
“equivalent” standards to mean
standards which are equal in value,
force, or meaning (See, e.g., The
American Heritage Dictionary of the
English Language, Fourth Edition). With
that goal in mind, today’s rule requires
that compensation projects provided by
all three compensation mechanisms
have mitigation plans which include the
same 12 fundamental components:
objectives; site selection criteria; site
protection instruments (e.g.,
conservation easements); baseline
information (for impact and
compensation sites); credit
determination methodology; mitigation
work plan; maintenance plan; ecological
performance standards; monitoring
requirements; long-term management
plan; adaptive management plan; and
financial assurances (see 33 CFR
332.4(c) [40 CFR 230.94(c)]). There are
minor differences in the specific
requirements for these components in
order to accommodate the different
nature of the three mitigation
approaches. There are also procedural
and timing differences among the
requirements for the three types of
mitigation. For example, in-lieu fee
programs are allowed to sell a limited
number of credits before having an
approved site and mitigation plan,
while banks are not. However, to
compensate for this difference and
ensure that the standards are
“equivalent” to the maximum extent
practicable, in-lieu fee programs are
required to develop a compensation
planning framework and adhere to strict
accountability requirements for all fees
collected, requirements which go
beyond those applied to banks. We have
also included a preference for bank
credits over advanced credits from in-
lieu fee programs, and limited in-lieu
fee program sponsorship to qualified
governmental and non-profit resource
management agencies. We thus believe
that the final rule fulfills the statutory
directive to provide “equivalent”
standards for the three types of
mitigation to the maximum extent
practicable. Specific rule provisions that
apply to each of the types of
compensatory mitigation, and the
reasons for their differences, are
discussed throughout today’s preamble.

V. Organization of the Final Rule

The proposed compensatory
mitigation regulation in 33 CFR part 332
[40 CFR part 230], is organized into the
following sections:

Section 332.1 [230.91], Purpose and
general considerations, describes the
basic purpose of the proposed rule and
general principles concerning
compensatory mitigation.

Section 332.2 [230.92], Definitions,
provides definitions of important terms
relating to compensatory mitigation and
the Corps Regulatory Program.

Section 332.3 [230.93], General
compensatory mitigation requirements,
describes general compensatory
mitigation requirements for DA permits,
including permit conditions and
financial assurances. This section also
describes the watershed approach to
compensatory mitigation.

Section 332.4 [230.94], Planning and
documentation, describes the review of
proposed compensatory mitigation
activities, as well as requirements for
mitigation plans.

Section 332.5 [230.95], Ecological
performance standards, describes
principles for establishing ecological
performance standards for
compensatory mitigation projects.

Section 332.6 [230.96], Monitoring,
describes general requirements for
monitoring compensatory mitigation
projects.

Section 332.7 [230.97], Management,
describes general requirements for site
protection, sustainability, adaptive
management, and long-term
management of compensatory
mitigation projects.

Section 332.8 [230.98], Mitigation
banks and in-lieu fee programs,
provides requirements that are
specifically applicable to mitigation
banks and in-lieu fee programs.

VI. Discussion of Specific Sections of
the Final Rule

The final rule is presented in two
parallel sections: Changes to Corps
regulation in 33 CFR and changes to
EPA regulation in 40 CFR. The two
sections are almost entirely the same,
with minor exceptions. These include:
(1) Corps changes to permit application
requirements at 33 CFR 325.1; (2)
Conforming changes to EPA’s existing
mitigation regulations at 40 CFR part
230, making appropriate citations for
the addition of new §§230.91 through
230.98; and (3) References to the Rivers
and Harbors Act of 1899, in which the
EPA does not have a regulatory role,
have been omitted from the text in 40
CFR part 230.
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33 CFR 325.1 Application for Permits

In the proposed rule, the Corps
proposed to modify § 325.1(d) by adding
a new paragraph requiring a mitigation
statement for section 404 permit
applications. Several commenters
supported the proposed requirement.
One commenter said that geographic
coordinates and monitoring data should
also be required for this mitigation
statement. A number of commenters
objected to the proposed requirement.
One commenter believed requiring this
statement is unnecessary because some
impacts to waters of the United States
are unavoidable. Another commenter
said that determining whether the
proposed avoidance and minimization
is sufficient, appropriate, or practicable
is highly subjective and may invite
litigation. This commenter remarked
that it is the Corps’ responsibility to
determine whether appropriate and
practicable avoidance, minimization,
and compensation has been provided
prior to making a decision on a section
404 permit. Several commenters said
that this provision should be modified,
to clarify that the mitigation statement
is to be brief, since it is provided at the
beginning of the permit application
process and is likely to change as a
result of the evaluation process. One
commenter stated that this paragraph
should be modified to allow the permit
applicant to explain why compensatory
mitigation should not be required, since
many individual permits are issued
under section 404 that do not require
compensatory mitigation.

This requirement has been adopted in
the final rule because it will provide
useful information for the permit
evaluation process. Section 325.1(d)(7)
has been changed to allow permit
applicants to explain why they believe
compensatory mitigation should not be
required for particular activities. The
mitigation statement should be brief,
because the permit evaluation process is
an iterative process, and district
engineers often require additional
avoidance and minimization as they
evaluate permit applications. The Corps
does not agree that it would be
appropriate to require geographic
coordinates or monitoring data with the
mitigation statement. The permit
application will indicate the location of
the proposed work. Monitoring data
may be required at a later time,
depending on the conditions of the
issued permit. See the discussion of
section 332.4(b)(1) below for a
description of public notice
requirements for the mitigation
statement.

33 CFR 332.1 and 40 CFR 230.91
Purpose and General Considerations

(a) Purpose. Many commenters stated
that the proposed rule restricts
flexibility for mitigation options for both
the permit applicant and the Corps, and
therefore it is inconsistent with section
314. Many commenters declared that
the proposed elimination of in-lieu fee
programs conflicts with this statute,
because it reduces mitigation
opportunities available to permittees as
well as the quality and success of
compensatory mitigation projects. One
commenter said that to comply with the
statutory mandate to maximize available
credits and opportunities for mitigation,
the rule should specify that mitigation
banks are the preferred choice when
available. A number of commenters
believe that the proposed rule unfairly
promotes mitigation banking and
restricts other compensatory mitigation
opportunities.

In response to the comments, we have
made substantial changes to this rule to
better comply with the statutory
mandate. We have retained in-lieu fee
programs as a separate mechanism for
providing compensatory mitigation,
with clear and stringent standards to
help ensure performance in replacing
aquatic resource functions and services
lost as a result of activities authorized
by DA permits. We have also
established a preference for mitigation
bank credits, because of the lower risks
associated with mitigation banks. This
preference is discussed in greater detail
below. In this final rule, we have
applied equivalent standards to all
sources of compensatory mitigation, to
the extent it is practicable to do so,
given the fundamental differences
among permittee-responsible mitigation,
mitigation banks, and in-lieu fee
programs.

Many commenters said that the rule
should apply equivalent standards and
criteria to each type of compensatory
mitigation. A number of commenters
expressed concern that the proposed
rule does not accomplish that objective.
One commenter suggested establishing
equivalent levels of interagency review
for proposed compensatory mitigation
projects. Several commmenters said that
the statute should be interpreted as
requiring the establishment of similar
levels of accountability for mitigation
banks, in-lieu fee programs, and
permittee-responsible mitigation. This
would allow the retention of in-lieu fee
programs as a separate mechanism for
providing compensatory mitigation for
DA permits. One commenter remarked
that the proposed rule goes much
further than establishing equivalent

standards and criteria by providing a
strong preference for the use of
mitigation banks. This commenter said
that the proposed rule incorrectly
asserts that mitigation banks are always
successful and therefore other forms of
compensatory mitigation should be held
to the same standards as mitigation
banks in order to achieve success. One
commenter stated that the objective of
this rule should be to effectively
mitigate for losses of aquatic resources,
not to level the playing field between
mitigation banks and in-lieu fee
programs. Three commenters said that
the proposed rule provides equivalent
standards for different types of
compensatory mitigation, but it needs to
focus on improving success, regardless
of whether permittee-responsible
mitigation, mitigation banks, or in-lieu
fee programs are used.

This final rule applies equivalent
standards and criteria to all sources of
compensatory mitigation, to the
maximum extent practicable. It is not
practicable to apply exactly the same
standards and criteria to mitigation
banks, in-lieu fee programs, and
permittee-responsible mitigation, nor
are the agencies required to do so, as
discussed above. There are inherent
differences among these sources of
compensatory mitigation. As many
commenters pointed out, there are many
areas of the country where there are no
mitigation banks or in-lieu fee programs.
Flexibility in compensatory mitigation
requirements is needed to account for
regional variations in aquatic resources,
as well as state and local laws and
regulations. There also needs to be
flexibility regarding the requirements
for permittee-responsible mitigation.
Practicability is an important
consideration when determining
compensatory mitigation requirements.
We agree that the final rule should
provide similar levels of accountability
among the three sources of
compensatory mitigation. We strongly
agree that the focus should be on
ecological success of compensatory
mitigation projects, not the source of the
compensatory mitigation. The
preferences provided in § 332.3(b)

[§ 230.93(b)] are based primarily on
administrative criteria that take into
account risk and uncertainty in
providing the required compensatory
mitigation. This rule provides tools to
help improve ecological success of
compensatory mitigation projects, but
the rule itself cannot guarantee that
success. Ecological success is dependent
upon effective project planning, site
selection, and implementation.

One commenter said that the agencies
should clarify that they may conduct
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rulemaking without public notice and
comment and still comply with the
Administrative Procedure Act.

We acknowledge that, in limited
circumstances, agencies can conduct
rulemaking without a public notice and
comment process. For example, an
agency may issue a direct final rule for
routine and non-controversial
regulations, if the agency believes the
rule would not result in adverse
comments. It is unlikely that any
rulemaking related to compensatory
mitigation would result in no adverse
comments. In the interest of
transparency, the agencies have agreed
that any future changes to this rule will
involve notice and comment
rulemaking.

Many commenters said that stream
compensatory mitigation should not be
included in this rule. A number of
commenters stated that there is no
scientific evidence that streams can be
created or replaced, or that other
approaches taken in this rule can
compensate for stream losses. Many of
these commenters asserted that the
agencies should conduct further
research on stream mitigation and
demonstrate its success before including
standards for stream mitigation in the
rule. Some commenters noted that the
statute requiring the promulgation of
this rule refers only to wetlands. Several
commenters expressed support for
applying the rule to streams and other
open waters. One commenter said that
physical alteration of the nation’s waters
should be mitigated to the extent
possible to support the objective of the
Clean Water Act. Since section 404 of
the Clean Water Act authorizes
discharges of dredged or fill material
into lakes, streams, and wetlands,
mitigation for those impacts should be
provided.

We believe that is appropriate to
apply this rule to all types of aquatic
resources, not just wetlands. This rule
addresses the basic requirements of
compensatory mitigation projects:
planning and documentation,
performance standards, monitoring, and
management. Stream compensatory
mitigation projects also require these
basic elements. The final rule recognizes
the challenges associated with stream
restoration and provides in § 332.3(e)(3)
[§ 230.93(e)(3)] that compensation for
difficult to replace resources, such as
streams, should be provided through in-
kind rehabilitation, enhancement or
preservation if practicable. The
feasibility and appropriateness of
compensatory mitigation for a particular
aquatic resource type is to be addressed
on a case-by-case basis by district
engineers. Effective implementation of

this rule, including the ecological
performance of compensatory mitigation
projects, is dependent upon critical
thinking by decision-makers to
determine whether a particular
compensatory mitigation proposal at a
specific site is technically feasible and
capable of providing the desired aquatic
resource functions and services. Stream
restoration and rehabilitation activities
have been conducted all across the
country, with varying levels of success.
There are areas of the country, such as
the southeastern coastal plain, where it
may be possible to rehabilitate
functioning streams if appropriate
geologic and hydrologic conditions are
present. Compensatory mitigation
required by the Corps helps support the
objective of the Clean Water Act, by
offsetting losses of aquatic resource
functions that result from activities
authorized by DA permits.

(b) Applicability. One commenter said
that the proposed rule is inconsistent
with 33 CFR 320.4(r), which limits
requirements for compensatory
mitigation to “‘significant resource
losses.”

This final rule does not alter the
circumstances when compensatory
mitigation is required. The Corps has
required compensatory mitigation for
minor activities, such as activities
authorized by nationwide permits, for
many years to ensure that those
activities result in minimal individual
and cumulative adverse effects on the
aquatic environment and are in the
public interest. Prior to issuing an
individual permit, the Corps determines
on a case-by-case basis whether
compensatory mitigation is necessary to
ensure that the authorized activity is in
the public interest and, if it involves a
discharge of dredged or fill material,
complies with the 404(b)(1) Guidelines.

Several commenters supported the
use of areas not subject to regulatory
jurisdiction under the Clean Water Act
and/or sections 9 and 10 of the Rivers
and Harbors Act of 1899 to provide
compensatory mitigation for DA
permits. One commenter said that using
non-jurisdictional areas as
compensatory mitigation can support a
watershed approach.

We agree with these comments, and
have retained this provision in the final
rule.

A number of commenters believe that
the rule should clarify the Corps’
authority to require mitigation in light
of the U.S. Supreme Court Decisions in
Solid Waste Agency of Northern Cook
County v. Army Corps of Engineers
(2001) and Rapanos et ux., et al. v.
United States (2006) (Rapanos). Some
commenters noted that if the Corps

cannot directly regulate discharges of
dredged or fill material into a non-
jurisdictional wetland, then the Corps
cannot require that particular wetland to
be used to mitigate impacts to other
wetlands. Such an approach would
allow the Corps to indirectly regulate
non-jurisdictional wetlands. One
commenter stated that the Rapanos
decision should apply not only to
determining whether a particular water
body or wetland is jurisdictional under
the Clean Water Act, but it should also
guide the development of criteria and
standards that inform mitigation
decisions.

This rule is not the appropriate venue
for addressing Clean Water Act
jurisdiction. The Corps does not
generally require that any particular
wetland or resource be used to provide
compensatory mitigation. Rather, the
project sponsor proposes a mitigation
option and the Corps determines
whether the proposed option is
adequate to compensate for resource
functions and services lost at the impact
site. We believe that non-jurisdictional
waters can be used to provide
compensatory mitigation for activities
authorized by DA permits, if the
rehabilitation, enhancement, and/or
preservation of those waters is
determined to be appropriate
compensation for authorized impacts.
The Rapanos decision is limited to the
question of Clean Water Act
jurisdiction, not decision-making for
compensatory mitigation

(c) Sequencing. Many commenters
stated that the rule should emphasize
avoidance and minimization, not just
compensatory mitigation. They said that
compensatory mitigation should not be
considered until all efforts have been
made to first avoid and then minimize
unavoidable impacts to waters of the
United States. Many commenters
believe that the proposed rule grants
district engineers too much discretion to
determine that permit applicants have
avoided and minimized impacts to
aquatic resources. Two commenters said
that the rule needs to be rewritten to
treat compensatory mitigation as a last
resort to ensure protection and
enhancement of the nation’s streams
and wetlands.

This rule addresses only the
compensation component of the section
404 mitigation sequence. Avoidance and
minimization are addressed through
other regulations, such as the Section
404(b)(1) Guidelines for activities
involving discharges of dredged or fill
material into waters of the United
States. Activities involving discharges of
dredged or fill material into waters of
the United States must comply with all
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applicable provisions of the 404(b)(1)
Guidelines before a section 404 permit
can be issued. For activities that require
DA permits pursuant to sections 9 or 10
of the Rivers and Harbors Act of 1899,
avoidance and minimization
requirements are provided through
application of the Corps Regulatory
Program’s mitigation policy at 33 CFR
320.4(x).

A number of commenters said that the
proposed rule is inconsistent with the
404(b)(1) Guidelines as they relate to the
consideration of practicable alternatives.
They indicated that allowing permit
applicants to use compensatory
mitigation instead of using practicable
alternatives will result in significant
adverse impacts to the environment.
Two commenters recommended that the
rule include measures to be used to
avoid impacts to wetlands, and limit
permit issuance to those impacts that
were truly unavoidable. Several
commenters said that the sequencing
provision in the proposed rule fails to
recognize changes that occur to
wetlands over time, and it does not take
into account innovative steps in
wetland management that can be used
to benefit society.

Consideration of practicable
alternatives is provided through
application of the 404(b)(1) Guidelines
for activities that involve discharges of
dredged or fill material into waters of
the United States. Using compensatory
mitigation to minimize adverse effects
to the aquatic environment is consistent
with the 404(b)(1) Guidelines (see 40
CFR 230.75). Avoidance and
minimization are achieved through
application of the 404(b)(1) Guidelines
for activities that require section 404
permits. We have added a new
paragraph (c)(1) to this section to clarify
that nothing in this rule affects the
requirement that all section 404 permits
comply with applicable provisions of
the 404(b)(1) Guidelines. Paragraph
(c)(2) of this section has been modified
to clarify that individual section 404
permits will be issued only when
compliance with applicable provisions
of the 404(b)(1) Guidelines has been
achieved, including those which require
the permit applicant to take all
appropriate and practicable steps to
avoid and minimize adverse impacts to
aquatic resources. For general permits,
compliance with the 404(b)(1)
Guidelines is addressed through
application of 40 CFR 230.7. There are
many reasons why wetlands change
over time, most of which are not under
the control of the Corps. Paragraph (c)
of this section can only address those
changes that result from discharges of
dredged or fill material into waters of

the United States, including
jurisdictional wetlands.

Several commenters said that the final
rule should include exemptions to the
mitigation sequencing requirements
when the discharge is necessary to
avoid environmental harm or can be
reasonably expected to result in
environmental gains or insignificant
impacts. Other commenters expressed
concern that strict adherence to
mitigation sequencing will prevent the
implementation of large scale
compensatory mitigation projects. Some
commenters asserted that rigid rules for
on-site avoidance often result in small
areas for compensatory mitigation
projects, which are unlikely to function
properly.

Potential exemptions to the mitigation
sequence are beyond the scope of
today’s rulemaking. However, we do
note that these exemptions to the
mitigation sequence are addressed
through specific provisions of the 1990
Mitigation Memorandum of Agreement
(MOA) between the U.S. EPA and the
Department of the Army. Those
provisions of the 1990 Mitigation MOA
are not affected by this final rule. The
404(b)(1) Guidelines and the provisions
of the 1990 Mitigation MOA that are
retained after this final rule goes into
effect provide sufficient flexibility to
allow the development of large scale
compensatory mitigation projects.
Avoiding waters of the United States to
the maximum extent practicable on the
project site does not result in small
areas for compensatory mitigation that
may be required by the district engineer,
since this rule does not require on-site
compensatory mitigation. This rule
takes a watershed approach to
compensatory mitigation, and
emphasizes that compensatory
mitigation projects should be placed in
appropriate locations within a
watershed.

One commenter stated that the
definition of “‘practicable” should take
into account public safety and
maintenance. Another commenter
suggested that the rule should require
the district engineer to consider whether
the wetland functions lost as a result of
a permitted activity can be practicably
replaced.

The definition of “practicable”
provides sufficient flexibility to take
into account public safety and
maintenance when making decisions on
applications for DA permits. In § 332.3
[§ 230.93], there are several provisions
that require the district engineer to
consider the likelihood of success when
determining appropriate and practicable
compensatory mitigation.

We have also added a new provision
at §332.1(c)(3) [§ 230.91(c)(3)]
reminding the public that in some cases
that district engineer may determine
that a proposed permit cannot be issued
because of the lack of appropriate and
practicable mitigation options. While
the Corps envisions that this will be an
unusual situation, it is possible that the
impacts at a particular site would be so
significant, and the avoidance,
minimization and compensation options
are so limited, that it is simply not
possible to adequately mitigate the
project impacts.

(d) Public interest. We received no
comments on this provision. In the
proposed rule, this provision was in
paragraph (c) of this section, which
discusses the mitigation sequence under
the Clean Water Act Section 404(b)(1)
Guidelines. Since the public interest
review is a different process than
mitigation sequencing, we have moved
this sentence to a separate paragraph.

(e) Accounting for regional variations.
Many commenters said that the rule
should provide flexibility to address
regional issues relating to compensatory
mitigation. For example, a number of
commenters discussed implementation
of section 404 of the Clean Water Act in
the State of Alaska, where there is a
clear understanding that compensatory
mitigation is not always warranted or
practicable. Some of these commenters
cited the May 13, 1994, “Statements on
the Mitigation Sequence and No Net
Loss of Wetlands in Alaska” issued by
the U.S. EPA and the Department of the
Army. These commenters said that the
final rule should identify Alaska as a
special case in which local flexibility is
needed and will be applied. In Alaska,
there are limited opportunities to create
or restore wetlands because of its
environmental conditions.

As discussed elsewhere in this
preamble, this rule does not change the
circumstances under which
compensatory mitigation is required for
DA permits. Therefore, it does not
change the May 13, 1994, Alaska
mitigation statement cited above. We
have modified appropriate provisions of
this rule to clarify the flexibility and
discretion available to district engineers
when determining compensatory
mitigation requirements for DA permits.

Some commenters cited examples
where regional flexibility is needed to
maximize available mitigation credits.
An important tool for regional flexibility
is to be able to use all three mechanisms
(permittee-responsible mitigation,
mitigation banks, and in-lieu fee
programs) for providing compensatory
mitigation. One commenter said that
there is only one small mitigation bank
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in Alaska because of its climate,
geography, and limited opportunities for
wetland establishment or restoration.
Other commenters stated that
opportunities to develop mitigation
banks in southern Nevada and other
areas of the southwest are extremely
limited because of the low availability
of water. Another commenter noted that
in areas where most of the land is
owned by the federal government,
opportunities to develop mitigation
banks are substantially limited.

This rule supports all three mitigation
sources used in the Corps Regulatory
Program: permittee-responsible
mitigation, mitigation banks, and in-lieu
fee programs. We acknowledge that
there are areas where mitigation banks
are unlikely to be established. In such
areas, in-lieu fee programs may be
established. Permittee-responsible
mitigation may also be required if there
are no third-party mitigation options
and the district engineer determines that
compensatory mitigation is necessary to
offset losses of aquatic resource
functions.

One commenter suggested that each
Corps district establish region-specific
methodologies for calculating
compensatory mitigation needs.
According to this commenter, this
would allow regional experts to set
regional strategies for compensatory
mitigation. One commenter said that
this rule should provide district
engineers with operational standards for
regional variations, but only to the
extent necessary to promote ecologically
sound and successful restoration of
wetland functions.

Regional methods for determining
compensatory mitigation requirements
can be developed by Corps districts and
other entities. District engineers are also
encouraged to establish regional
strategies for compensatory mitigation,
through watershed planning or other
means. The development of regional
methods and watershed plans is a
resource-intensive enterprise, and any
Corps district efforts towards
developing such products are
dependent on available resources. We
do not believe it would be appropriate
to provide operational standards in a
national rule, because regional
standards are more effectively
developed at the local level.

(f) Relationship to other guidance
documents. Many commenters
recommended adding a provision to the
rule that clarifies whether previously
issued guidance documents relating to
compensatory mitigation in the Corps
Regulatory Program are superseded by
this final rule. These commenters cited
the 1995 Mitigation Banking Guidance,

the 2000 In-Lieu Fee Guidance, and the
1990 Mitigation Memorandum of
Agreement between the U.S. EPA and
the Department of the Army as
documents about which such
clarification is needed.

We agree that such a provision is
appropriate to provide clarity for the
regulated public and government
agencies. We have added paragraph
(£)(1) to this section, which states that
this rule replaces the mitigation banking
guidance issued on November 28, 1995,
the in-lieu fee guidance issued on
November 7, 2000, and Regulatory
Guidance Letter 02—02 which was
issued on December 24, 2002. Since this
rule does not address all provisions of
the 1990 Mitigation MOA that relate to
compensatory mitigation, paragraph
(f)(2) discusses which provisions of this
MOA are superseded by the rule. This
rule supersedes only those provisions of
the MOA relating to the amount, type,
and location of compensatory
mitigation, and the use of preservation
as a mitigation component.

Other Corps guidance documents that
relate to compensatory mitigation for
DA permits, such as local guidance
issued by Corps districts, should be
revised as necessary so that they are
consistent with this final rule.

33 CFR 332.2 and 40 CFR 230.92
Definitions

Adaptive management. Two
commenters supported the proposed
definition of adaptive management. Two
commenters suggested that the
definition should require consideration
of likely risks to compensatory
mitigation project sites. Other
commenters stated that the definition
should clarify that adaptive
management involves a strategy that
addresses challenges faced in the
restoration of dynamic systems. Two
commenters said that there is potential
to use this definition to relax or modify
project-specific performance criteria to
account for poor design or unexpected
as-built conditions to achieve project
goals.

We have modified this definition to
account for two aspects of adaptive
management: (1) Addressing challenges
that are likely to occur with
compensatory mitigation projects, and
(2) addressing unforeseen changes to
those projects. The likely challenges are
those that are reasonably foreseeable,
which may typically occur for the
restoration, establishment, or
enhancement of a particular aquatic
habitat type in a specific area. For the
purposes of this rule, adaptive
management does not require
anticipation of all potential challenges,

since that would be impossible to
accomplish. We have also changed this
definition to state that adaptive
management requires consideration of
the risk, uncertainty, and dynamic
nature of compensatory mitigation
projects. Consideration of those factors
can help proponents optimize the
ecological performance of compensatory
mitigation projects. The last sentence of
this definition has been modified to
clarify that the adaptive management
process involves the selection of
appropriate measures that will provide
aquatic resource functions. Another
change to the last sentence
acknowledges that analysis of
monitoring results will be used to
identify and implement measures to
rectify problems.

Advance credits. We have adopted
this new definition to define one of the
two types of credits that can be
provided by in-lieu fee programs.
Advance credits are compensatory
mitigation credits available for sale by
an in-lieu fee program sponsor prior to
being fulfilled through implementation
of an approved mitigation plan for an
in-lieu fee project. An approved in-lieu
fee project will have a credit release
schedule, and as the milestones in the
credit release schedule are achieved, the
credits that are produced will be
released to fulfill the sponsor’s
obligation for credit production on
behalf of the permittees who secured
credits from that sponsor. The number
of advance credits that a sponsor may
make available to permittees is specified
by service area in the in-lieu fee
program instrument. In-lieu fee
programs cannot sell advance credits
until they have an approved instrument
specifying the maximum allowable
number of advance credits and a
schedule for fulfilling any advance
credit sales. Considerations for
determining the appropriate number of
advance credits for a given service area
are discussed elsewhere in this
preamble.

Buffer. Two commenters
recommended modifying this definition
to include areas providing upland
habitat next to aquatic resources, in
addition to protecting those resources
from disturbance. Another commenter
said that this definition should include
buffers associated with ephemeral
channels. One commenter noted that
there is inconsistency in the proposed
rule: in one section the term “buffer”
includes upland areas, but in another
section of the proposed rule it implies
that buffers do not include uplands.
This commenter recommended using
this term consistently throughout the
rule to eliminate confusion. One
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commenter said that buffers may
include wetlands.

Although upland buffers usually
provide habitat next to aquatic
resources, we do not believe it is
necessary to explicitly state that in this
definition. Upland buffers can be
established and maintained next to
ephemeral channels, but we do not
believe such clarification is needed. We
have modified this definition by adding
the word “wetland” since buffers may
be comprised of uplands, wetlands,
and/or riparian areas. Riparian areas
may or may not be wetlands.

Compensatory mitigation. Two
commenters suggested that this
definition should not be limited to
aquatic resources. It should also
acknowledge ecological improvements
in uplands. Another commenter said
that the definition should clarify that
preservation is always a required
component of compensatory mitigation,
and in certain circumstances it may be
the sole component. One commenter
stated that this definition should be
expanded to include functional
surrogates for hydrology, such as
integrated storm water management
facilities.

This rule is limited to compensatory
mitigation for impacts to aquatic
resources, since the Corps regulates
activities in waters of the United States,
including navigable waters. Mitigation
required by district engineers to address
impacts to other resources, such as
endangered species or historic
properties, is governed by other
provisions in the Corps regulations.
Preservation is not always a required
component of compensatory mitigation,
although long-term protection through
real estate instruments or other
mechanisms is usually required for
compensatory mitigation project sites.
Preservation is one means of providing
compensatory mitigation; compensation
may also be provided through
restoration, enhancement, or
establishment, or any combination of
those four methods. Preservation is
rarely the sole source of compensatory
mitigation for a DA permit; in most
cases, aquatic resource restoration,
establishment, and/or enhancement is
required to achieve a minimum of one-
to-one replacement of lost aquatic
resources and any required preservation
augments that replacement. Use of
various techniques to offset losses of
hydrologic functions, such as integrated
storm water management facilities, is
considered to be an action to minimize
effects in accordance with 40 CFR part
230, Subpart H. District engineer can
consider the use of such features when
determining the appropriate amount of

compensatory mitigation required for
DA permits.

Compensatory mitigation project.
Two commenters recommended
expanding this definition to include
ecological improvements in uplands,
where appropriate. One commenter said
it was unclear whether forms of third-
party mitigation other than mitigation
banks are considered to be
compensatory mitigation projects. One
commenter suggested adding in-lieu fee
programs to this definition.

This definition has been simplified by
replacing the phrase ‘‘a restoration,
establishment, enhancement, and/or
preservation activity”” with
‘“‘compensatory mitigation.” In this rule,
district engineers have the discretion to
include uplands, such as non-wetland
riparian areas and buffers, as part of the
overall compensatory mitigation project
if those features are essential to
maintaining the ecological viability of
adjoining aquatic resources. We do not
believe it is necessary to state this
concept in the definition, since it is
addressed in § 332.3(i) [§230.93(i)]. We
have removed the term “third-party”
from this definition, and added the
phrase “or an in-lieu fee program” to
clarify that compensatory mitigation
projects include mitigation banks and
in-lieu fee programs.

Condition. We have adopted this new
definition since methods other than
functional assessments can be used to
evaluate permitted impacts and
compensatory mitigation projects. This
definition is based on concepts
provided in the 2004 report entitled
“Review of Rapid Assessment Methods
for Assessing Wetland Condition”
which was published by the U.S. EPA
(EPA/620/R-04/009).

Credit. One commenter noted that the
proposed definition is based on
measures of function. This commenter
said that if there are no units of measure
included, measures of function cannot
be used to calculate credits. Another
commenter stated that units of measure
are needed to calculate numbers of
credits.

We have modified this definition by
adding the phrase “or other suitable
metric” to the list of examples of
potential measures. There are a variety
of methods that can be used to
determine the number of credits
provided by a compensatory mitigation
project. In some cases, condition
assessments may be used to determine
available credits. The units of measure
will depend on the method of
determining credits. We have also
inserted the word “‘aquatic” before
“functions” in the last sentence, to
clarify that credits are to be based on

aquatic functions provided by resource
restoration, establishment,
enhancement, or preservation.

For the purposes of this rule, credits
from a mitigation bank or an in-lieu fee
project are produced in accordance with
a credit release schedule associated with
an approved mitigation plan. For
permittee responsible mitigation, credits
are produced when a compensatory
mitigation project is implemented in
accordance with the approved
mitigation plan.

DA. There were no comments
received on the proposed definition.
This definition is adopted as proposed.

Days. There were no comments
received on the proposed definition.
This definition is adopted as proposed.

Debit. One commenter noted that the
proposed definition is based on
measures of function. This commenter
said that if there are no units of measure
included, measures of function cannot
be used to calculate debits. Another
commenter stated that units of measure
are needed to calculate numbers of
debits.

For the same reasons provided in the
preamble discussion of the term
“credit,” we have modified this
definition to refer to other suitable
metrics. The units of measure depend
on the method of determining debits.

Enhancement. One commenter
expressed support for the proposed
definition. Several commenters
requested changes to this definition to
provide clarification. They said that it is
difficult to distinguish between
enhancement, restoration,
rehabilitation, and re-establishment.
Two commenters suggested that this
definition should not be limited to
aquatic resources, since ecological
improvements could be made to
uplands. Two commenters stated that
the definition should limit enhancement
to increases in function within the
normal range of the particular type of
ecosystem. Two commenters disagreed
that enhancement does not result in an
increase in aquatic resource area.

Enhancement differs from restoration,
rehabilitation, and re-establishment
because the objective of enhancement is
usually to improve one or two
functions, which may result in a
decrease in the performance of other
functions. Increasing those particular
functions does not change the amount of
area occupied by the aquatic resource.
In contrast, re-establishment and
rehabilitation (which are forms of
restoration) are intended to return most,
if not all, natural and/or historic
functions to a former or degraded
aquatic resource. We acknowledge that
ecological functions of uplands can be
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augmented through enhancement
activities, but the scope of this rule is
focused on aquatic resources.
Enhancement activities are likely to
result in limited changes in functional
performance, because of inherent limits
to functional capacity at a particular
compensatory mitigation project site. If
a compensatory mitigation activity
results in an increase in aquatic
resource area, in addition to increases in
one or more aquatic resource functions,
then it would probably be more
appropriately classified as restoration.
However, there may be cases where an
increase in aquatic resource area is
considered to be an adverse effect (e.g.,
impoundment of a forested wetland and
adjacent uplands that kills the trees and
changes habitat types). While
enhancement does not result in a gain
in aquatic resource area for purposes of
tracking “not net loss” of wetlands, this
does not mean that it cannot be used to
compensate for a loss in resource area
at the impact site. The district engineer
will determine on a case-by-case basis
the appropriate type and amount of
mitigation to compensate for permitted
impacts.

Establishment (creation). One
commenter said that establishment
should not be used in areas with poor
hydrology. Two commenters stated that
this definition should not be limited to
aquatic resources, since ecological
improvement can be made to uplands.
One commenter recommended using the
term “‘creation”’ instead of
“establishment” because the term
“establishment” does not convey the
difficulties and risks associated with
wetland creation. Another commenter
said that deepwater sites are regulated
waters and filling those waters to make
a wetland is conversion, not
establishment (creation).

District engineers will evaluate
proposed establishment (creation)
projects to determine if there is
appropriate hydrology to support the
desired aquatic resource. As discussed
above, we acknowledge that ecological
functions of uplands can be enhanced,
but that is outside the scope of this rule.
The term “establishment” is used in this
rule, to be consistent with the
terminology developed by the White
House Wetlands Working Group
(WHWWG) in 2000 to track wetland
gains and losses. The WHWWG
terminology continues to be used for
wetland reporting, such as the Council
on Environmental Quality’s reports on
implementation of the President’s
wetlands goals. We acknowledge that
deepwater sites are usually considered
to be waters of the United States and we

have struck the phrase “or deepwater”
from this definition.

Fulfillment of advance credit sales of
an in-lieu fee program. This definition
was developed for use in the regulations
governing in-lieu fee programs. The
fulfillment of advance credits from in-
lieu fee programs is accomplished when
an approved mitigation plan for an in-
lieu fee project is implemented by the
in-lieu fee program sponsor. Each
approved mitigation plan for an in-lieu
fee project will have a credit release
schedule. As each milestone of the
credit release schedule is achieved, a
number of credits will be produced. The
number of credits produced will fulfill
that sponsor’s obligations for that same
number of advance credits. Only after
all previously sold advance credits in a
service area have been fulfilled can
additional released credits from the
project be sold. As advance credits
within a service area are fulfilled
through the approved release of credits
for an in-lieu fee project, an equal
number of new advance credits in that
service area become available to be
provided or transferred (sold) to
permittees.

Functional capacity. There were no
comments received on the proposed
definition. This definition is adopted as
proposed.

Functions. A few commenters
supported the proposed definition.
Many commenters recommended that
the agencies provide clarification to this
definition. Several commenters said that
this definition should either identify
which functions are to be measured or
define standard protocols for functional
assessment methods. One commenter
suggested that the assessed functions
should include primary and secondary
production, nutrient uptake and
transformation, nutrient and organic
matter input, storage, and export, and
organic matter decomposition rates.
Another commenter said that the
definition should apply only to
wetlands, not streams.

District engineers will determine
appropriate functional assessments to
use for particular permitting 