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The Bankers' Perspective on the Prospectus 

ln the development and permitting of a wet­
land mitigation bank, the mitigation bank 
prospectus is ofi:en the most important, and 
yet undervalued, part of the process. Even 
though the development and evaluation of 
the prospectus comes at the very early part of 
the bank review process, the decisions made 
or directions provided at the prospectus stage 
ofi:en determine whether or not millions of 
dollars and assets will be invested in the proj­
ect, and whether the restoration of a valuable 
wetland resource will be implemented. Given 
the importance of this document, bankers 
and regulators ofi:en do not give it the time 
and consideration it demands. 

Mitigation Bank Prospectus Requirements: 
The mitigation bank prospectus is the first 
written submission related to a mitigation 
bank review process, which also involves re­
view and approval of a drafi: and final miti­
gation instrument. The Mitigation Rule (33 
C.F.R. pts 325 and 332) states that the miti­
gation prospectus "must provide a summary 
of the information regarding the proposed 
mitigation bank or in-lieu fee [ILF] program, 
at a sufficient level of detail to support in­
formed public and IRT [interagency review 
team] comment" (Section 332.8(d)(2)). 

The Mitigation Rule further states that a 
complete mitigation bank prospectus include 
the following information: 

• Objectives of the proposed bank;
• How the bank or ILF will be estab-
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lished and operated; 
• Proposed service area;
• General need for and technical feasi­

bility of the mitigation bank;
• Proposed ownership arrangement

and long-term management strategy;
• Necessary qualifications of the spon­

sor to successfully complete.

There are two time lines related to the 
mitigation bank prospectus: one time line 
for the drafi: prospectus and one for the more 
formal prospectus, which includes the public 
comment period. The timeline for the drafi: 
prospectus calls for the IRT to provide com­
ments within 30 days. The complete process 
for the drafi: and formal prospectus, with 
public and agency comments, is 90 to 120 
days (with the drafi: prospectus) until the 
banker will find out if they can proceed with 
the preparation of the draft mitigation bank­
ing instrument. The overall mitigation bank 
review process, which includes the prospectus 
and both the drafi: and final mitigation bank 
instruments, is designed to take approximate­
ly one year from start to finish. 

Current Status of Mitigation Bank Prospec­
tus Implementation: The amount and type of in­
formation within the prospectus varies substan­
tially between U.S. Army Corps of Engineers 
(the Corps) districts. This inconsistency at the 
prospectus stage, and the ofi:en front-loaded 
amount of project detail, has caused a great deal 
of concern and criticism from the mitigation 

banking community. However, criticism of this 
program can ofi:en be explained by the perspec­
tives of regulators and bankers. 

Regulators: Most IRT regulators want 
enough information to be able to reasonably 
determine if the bank will be ecologically and 
economically viable. They do not necessarily 
want to see bankers expend undue resources 
on a project upfront, especially for a project 
that may not be viable. However, regulators 
may argue that in order to have sufficient 
information for constructive IRT and public 
comment, you need more information, not 
less. Additionally, the relatively hard and fast 
time lines now required under the Mitigation 
Rule means that IRTs want as much informa­
tion as possible upfront to be able to meet 
those deadlines. 

Mitigation Bankers: The mitigation bank­
er views the prospectus stage as an opportunity 
to determine whether his or her project has the 
potential to be approved and whether it will be 
able to provide mitigation to enough types and 
locations of impacts to be economically viable. 
However, the mitigation banker wanes to do 
this in the most cost-effective manner possible. 
Thus, any additional studies or information 
requirements above and beyond what it takes 
to determine the basic feasibility of the proj­
ect result in more costs and, hence, reduced 
profitability. In addition, the banker needs 
relative certainty from the prospectus stage, so 
that the factors on which the banker decided 
to invest large sums of resources are not go-




