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DEPARTMENT OF THE ARMY
SAVANNAH DISTRICT, CORPS OF ENGINEERS
P.O. BOX 889

SAVANNAH, GEORGIA  31402-0889




        (Date)
Office of Counsel

Comments from Office of Counsel

To the Joint Public Notice

To Joint Public Notice dated:  

Application Number: xxxxxxxxx
Applicant:  (Name of applicant- for proposed mitigation bank)

Project Manager for the Regulatory Branch:  (Project Manager)
In the event that a Section 404, Clean Water Act, or a Section 10 Rivers & Harbors Act of 1899 mitigation bank instrument is authorized by the Regulatory Branch, the mitigation bank real property must be perpetually protected by a Declaration of Conservation Covenants and Restrictions. The Office of Counsel provides the following comments. 
INSTRUCTIONS FOR USE WITH RESTRICTIVE COVENANTS

The Savannah District Internet web site provides instructions and a draft language model entitled, “Declaration of Conservation Covenants and Restrictions."  This web site should be accessed at the following location, http://www.sas.usace.army.mil. Select “Obtaining a Permit.” Scroll down to “Savannah District Regulatory Publications.” Look for the document entitled, “Model Declaration of Conservation Covenants and Restrictions.” The file is in Microsoft Word format.
As part of the application, you are required to submit to Office of Counsel the following:
(1) Complete the Identification of Attorney form attached and return to Office of Counsel. This is the attorney who, on behalf of the owner of the property, will prepare the Declaration of Conservation Covenants and Restrictions.
(2) Please forward a copy of the deed of record showing the owner of the property proposed for mitigation or state that the property will be acquired by the applicant. Also provide any platted surveys of record.
(3) The attorney should provide a certificate of a title search of the bank mitigation property. 

(4) Forward copies of all easements and right-of-ways of record on, over or across the portion of the property that will be set aside as bank mitigation property. If an easement does not affect the portion of property that will be subject to the restrictive covenant, then it need not be forwarded. Note that all easements of record and right of ways will be required to be shown on the platted survey.
(5) Forward copies of all recorded Deeds to Secure the Debt, if any, that will remain of record at the time of submitting the draft Declaration of Covenants and Restrictions regarding the proposed bank property. Note that if there is a Deed to Secure the Debt, the lender will be required to sign a Consent and Subordination of the Deed to Secure Debt to the terms of the restrictive covenant. Please review the subordination instructions and proposed language in the model restrictive covenant and exhibits on the web site referenced above.

(6) Note that if there are third party holders of mineral or timber rights to the proposed mititation bank property, the proposal cannot go forward unless the rights can be extinguished or bought by the owner. 
(7) If the owner is a corporation, please state the name of the corporation and the state in which it is incorporated. List the name, address and telephone number of the officers. 

(8) If the owner is a county or city governmental department or agency, a resolution and adoption of the council will be required addressing the perpetual protection of the mitigation property.

(9) If the property is already protected by conservation easement, by statute, by deed restriction, as a government owned park or as property for use by the public, then provide documentation associated with the protection.
(10) State how the property is zoned by the county and whether you will seek to change the zoning.
(11) State whether the mitigation bank property will be part of a larger commercial or residential development.

(12) Generally describe the use of property adjacent to the proposed mitigation bank site in its developed or undeveloped state and provide an aerial photograph of the proposed site and surrounding property downloaded from the internet or otherwise available.


It is advisable that the owner, environmental consultant, surveyor and attorney meet to review the various exhibits required of each and to determine that the owner will be able to comply with the requirements set out in the Declaration of Conservation Covenants and Restrictions.

Send completed forms and information requested to 
US Army Corps of Engineers
Office of Counsel


xxxxxxxxxxxxxx, Assistant District Counsel
Address
Telephone number
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