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Differences Between Mitigation 
Banks and In-Lieu Fee Programs
• Mitigation banks:

– Public or private sponsor
– Compensation site secured and mitigation initiated in advance of 

debits
– Single or multiple project sites
– Corps has no authority over bank expenditures

• In-lieu fee programs:
– Government or non profit conservation organization
– Fees often received before securing/implementing mitigation 

project
– Multiple project sites
– Corps approves project proposals which entail expenditures



Overview
• Draft Prospectus

• Prospectus

• Draft Instrument

• Final Instrument





Phase 1: Draft Prospectus
• Preliminary review of draft prospectus
• Optional 

– “…strongly recommended…intended to identify 
potential issues early so that the sponsor may 
attempt to address those issues prior to the start 
of the formal review process.”

• IRT has opportunity to review
• DE will provide comments to sponsor within 

30 days



Example: Ohio Draft 
Prospectus Checklist

• 3 Corps Districts, 
EPA, FWS, NRCS, 
OEPA, ODNR

• Part of 
comprehensive 
guidelines

• 9 elements 
required





Phase 2: Prospectus
• Contents (§332.8(d)(2)) Bank and 

ILF:
1. Objectives
2. How the Bank or ILF program will be 

established and operated
3. Proposed service area
4. Need and technical feasibility
5. Ownership arrangements
6. Qualifications



Need and Technical Feasibility
Example: New Orleans District Prospectus Checklist

a) Identify any watershed plans mitigation project 
accommodates.

b) Identify any regional or local benefits derived from 
the bank.

c) Identify any potential threats to the bank site or 
resource type the bank intends to provide &/or 
protect.

d) Discuss the proposed construction work required 
to develop the bank and its feasibility.



Sponsor Qualifications
Example: Norfolk District Complete Prospectus Checklist

1. Provide list of prior experience

2. Provide documentation that the person signing the 
MBI has the authority to sign if the Sponsor is a 
company
a) If company (typically LLC), request and review copy of its 

operating agreement

b) Ensure person signing for company has ability to do so 
(may need multiple signatures)



Prospectus Contents (cont’d)

• Banks must also include:
7. Ecological suitability
8. Assurance of sufficient water rights

• ILFs must also include:
7. Compensation planning framework
8. Description of ILF program account



Ecological Suitability:
Example: Norfolk District Prospectus Checklist

1. Summarize current site conditions including land use, vegetation, 
hydrology, and soils

2. Include information on rare or T/E species, historic properties, 
impaired waters (303(d) streams), etc.

3. Identify known encumbrances (mortgages, liens, rights-of-way, 
easements, etc.) on the property. 

4. Identify previous land uses of the site & adjacent properties.

5. Identify current zoning & existing &/or proposed development 
adjacent to the bank site.

6. Identify current zoning of the bank site.

7. Summarize the historical hydrology of the site.

8. Indicate whether Corps has made “waters of the U.S.” JD

9. Identify which of the Virginia Off-site Mitigation Location Guidelines 
are met by the proposal.





Public Review and Comment

• Public Notice Required
– Prospectus
– Modifications of approved 

instruments (new sites, new land, new 
credit types)

• Copies of comments provided to 
IRT & sponsor



Initial Evaluation of the Prospectus 
Provided to Sponsor

• Written determination of potential suitability
to provide compensatory mitigation

• If suitable, sponsor may begin preparing 
draft Instrument

• If not suitable, sponsor informed of reasons 
for that determination

• Sponsor may revise prospectus to address 
those deficiencies and resubmit



AN APPROVED PROSPECTUS 
DOES NOT GUARANTEE AN 

APPROVED BANK OR ILF
PROGRAM!



Phase 3 - Draft Instrument

• Contents (§332.8(d)(6)) Banks and 
ILF:

1. Service area
2. Accounting procedures
3. Provision stating legal liability
4. Default and closure provisions
5. Reporting protocols



Accounting & Reporting 
Requirements

• Mitigation bank 
– Ledger for credit transactions

• ILF program
– Annual report ledger
– ILF program account report
– Individual ledgers for each ILF project site

• Both 
– Monitoring reports 
– Financial assurance report
– Long-term management funding report



Draft Instrument Content (cont’d)
• Banks must also include:

– Mitigation plans (12 items)
– Credit release schedule

• ILFs must also include:
– Compensation planning framework
– Advance credits
– Fee schedule
– Method for determining fees and credits
– Description of in-lieu fee program account



Initial Credit Release

% of total bank credits once:

1. Instrument and plan are approved

2. Bank site has been secured

3. Financial assurances established

4. Any other requirements set by Corps are 
met



Example: Credit Release Schedule

• Mobile Wet Pine Flats
– 20% Initial Release
– 15% Hydrologic restoration
– 15% 2nd incremental release
– 15% 3rd Incremental release
– 15% 4th Incremental Release
– 20% Final Release (approx Year 10)



Draft Instrument Content 
Comparison

Bank & ILF
• Service Area
• Accounting procedures
• Assumption of mitigation 

responsibility/liability
• Default and closure provisions
• Reporting protocols
• Other information deemed 

necessary by District Engineer

ILF only
• Compensation planning 

framework
• Advance credits
• Fee schedule
• Method for determining fees 

and credits
• Description of in-lieu fee 

program account

Bank only
• Mitigation plans addressing 

the 12 required elements 
(§332.4(c)(2) through (14)

• Credit release schedule



Template Bank Instrument
Example: California

• All Fed/State IRT 
agencies in CA

• 2 page BEI checklist 
(revised 2010)

• 43 page BEI template 
(May 2008)

• 13 sections/11 
appendices

• 404/ESA

• Submit to IRT 21 days 
prior to IRT meeting



Model ILF Instrument
Example: ELI Model

• December 2009
• Overview of 

approval process
• Analysis of each 

element from rule
– 9 (or 10) required
– 2 potential 

additional
• Provides examples



Template ILF Instrument
Example: LA Corps District

1. Purpose and Authorities
2. Definitions
3. Stipulations
4. Program Structure
5. Project Establishment and Operation
6. Credit Accounting
7. Program Reporting
8. Other Provisions
9. Execution
Exhibits:
A. Prioritization and CPF
B. Program Service Area Map
C. Instrument Modification Process
D. Development Plans
E. Interim Management Plans
F. Long-term Managements Plans
G. Statement of Sale of Credit Form
H. Real Estate Instrument
I. Property Assessment Form
J. Credit Ledger Report Form





Phase 4: Final Instrument
• Contents

– Core elements
•18 for final bank instruments (includes 12 

elements for mitigation plans)
•10 for final ILF instruments

– Supporting documentation addressing IRT 
comments

– DE decides whether instrument should be 
approved 





Begin to Complete 
Prospectus

Prospectus 
Phase

Preparation of draft 
Instrument (after IEL)

Draft Instrument 
Phase

Preparation Final 
Instrument (Sponsor)

Final Instrument 
Phase

Converted 
Mandatory Entry 
Dates in ORM for 
DEVMB/DEVINLIEU 
into intervals 

Sponsor USACE
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Timelines may be affected by:
1. Endangered Species Act consultation
2. Historic Preservation Act coordination
3. Government-to-government consultation 

(tribes)
4. Sponsor does not submit necessary 

information in a timely manner
5. Information needed for Corps decision cannot 

be provided within the timeframes
6. Other agency approvals for multiagency 

banks



Modification of Third Party 
Instruments

• Modification including:
– Umbrella bank sites 
– In-lieu fee project sites
– Site expansion 
– New credit types 

• Streamlined process
– Changes based on adaptive management
– Changes in credit release schedules
– Changes district engineer determines are not 

significant



Other Modifications
• Change in 

ownership
• Change in sponsor
• Transfer of 

mitigation lands or 
instrument

• New long-term 
steward

• Others?



Improving the IRT Review Process
Case Study: California

• After a challenging and lengthy bank 
approval, sponsor and IRT conducted 
“After-Action Review”

• Sponsor and IRT independently 
brainstormed what could improve 
process in future

• Met and discussed ideas

• Agreed to a set of changes for next bank



Improving the IRT Review Process
Case Study: California

• IRT requests:

– Utilize a shared calendar – clear expectations for comment 
deadlines, final decision, etc

– Consolidate all agency comments by section of bank 
template

– Re-submit only revised documents after receiving 
comments

– Track document submittals and comments in a table

– Date all revised documents in footer to correspond to 
dates in table of submittals



Consolidate IRT Comments by 
Template Section



Improving the IRT Review Process
Case Study: California

• Sponsor agreed to implement additional changes:

– Meet each IRT rep before submittal (all reps invited to all 
meetings)**

– Work to get early agreement on significant issues (e.g., 
crediting, service area)

– Meet each IRT rep after receiving written comments to 
ensure comment understood and planned response 
acceptable**

– Use professional editor to increase accuracy of submittals

– Include revised submittal table and schedule with each 
submittal



Improving the IRT Review Process
Case Study: California

• Results on next bank (with new IRT reps):
– Increased project understanding by IRT from face-to-face 

briefings and meetings

– Decreased comments from IRT on formatting, inaccurate 
details

– Decreased re-submittals due to appropriate revisions and 
responses to comments

– Increased ability to track version of documents, making 
submittals complete

– Significantly reduced delay in securing approval signatures 
(total time to approval ~1.5 years)

– Stronger working relationships with IRT representatives



Example Instruments
• Boarshead Ranch 

Mitigation Bank
– Good example, 

on CD

• Houston-Conroe 
Mitigation Bank
– Mock review of 

draft MBI exercise



Questions?


