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TITLE 16-CONSERVATION

"(E) the relative urgency to initiate a program to
restore and protect an endangered species or threat-
ened species in terms of survival of the species.

So much of any appropriated funds allocated for obliga-
tion to any State for any fiscal year as remains unobli-
gated at the close thereof is authorized to be made
available to that State until the close of.the succeeding
fiscal year. Any amount allocated to any State which
is unobligated at the end of the period during which it
is available for expenditure is authorized to be made
available for expenditure by the Secretary in conduct-
ing programs under this section."

Subsec. (i). Pub. L. 100-478, § 1005(b), added subsec. (i).
1982-Subsec. (d)(2)(i). Pub. L. 97-304, §3(1), sub-

stituted "75 percent" for "66% per centum".
Subsec. (d)(2)(ii). Pub. L. 97-304, §3(2), substituted "90

percent" for "75 per centum".
Subsec. (i). Pub. L. 97-304, §8(b), struck out subsec. (i)

which authorized appropriations to carry out this sec-
tion of $10,000,000 through the period ending Sept. 30,
1977, $12,000,000 for the period Oct. 1, 1977, through Sept.
30, 1980, and $12,000,000 for the period Oct. 1, 1980,
through Sept. 30, 1982. See section 1542(b) of this title.

1980-Subsec. (i). Pub. L. 96-246 in par. (2) substituted
"$12,000,000" for "$16,000,000" and "1980" for "1981", and
added par. (3).

1978--Subsec.. (c). Pub. L. 95-632 designated existing
provision as par. (1), and in par. (1) as so designated, re-
designated pars. (1) to (5) as subpars. (A) to (E), respec-
tively, and subpars. (A) and (B) of subpar. (E), as so re-
designated, as cls. (i) and (ii), respectively, substituted
"paragraph" for "subsection" in provision preceding
subpar. (A), as so redesignated, "endangered or threat-
ened species of fish or wildlife" for "endangered species
or threatened species" in subpar. (D), as so redesig-
nated, "subparagraphs (C), (D), and (E) of this para-
graph" for "paragraphs (3), (4), and (5) of this sub-
section" in cl. (i) of subpar. (E), as so redesignated,
"clause (i) and this clause" for "subparagraph (A) and
this subparagraph" in cl. (ii) of subpar. (E), as so redes-
ignated, and added par. (2).

1977-Subsec. (c). Pub. L. 95-212, §1(1), inserted provi-
sions that States in which the State fish and wildlife
agencies do not possess the broad authority to conserve
all resident species of fish and wildlife which the Sec-
retary determines to be threatened or endangered may
nevertheless qualify for cooperative agreement funds if
they satisfy all other requirements and have plans to
devote immediate attention to those species most ur-
gently in need of conservation programs.

Subsec. (i). Pub. L. 95-212, §1(2), substituted provi-
sions authorizing appropriations of $10,000,000 to cover
the period ending Sept. 30, 1977, and $16,000,000 to cover
the period beginning Oct. 1, 1977, and ending Sept. 30,
1981, for provisions authorizing appropriations of not to
exceed $10,000,000 through the fiscal year ending June
30, 1977.

COOPERATIVE AGREEMENTS WITH STATES UNAFFECTED
BY 1981 AMENDMENT OF MARINE MAMMAL PROTECTION
ACT

Nothing in the amendment of section 1379 of this title
by section 4(a) of Pub. L. 97-58 to be construed as af-
fecting in any manner any cooperative agreement en-
tered into by a State under subsec. (c) of this section
before, on, or after Oct. 9, 1981, see section 4(b) of Pub.
L. 97-58, set out as a note under section 1379 of this
title.

§ 1536. Interagency cooperation

(a) Federal agency actions and consultations

(1) The Secretary shall review other programs
administered by him and utilize such programs
in furtherance of the purposes of this chapter.
All other Federal agencies shall, in consultation
with and with the assistance of the Secretary,
utilize their authorities in furtherance of the
purposes of this chapter by carrying out pro-

grams for the conservation of endangered spe-
cies and threatened species listed pursuant to
section 1533 of this title.

(2) Each Federal agency shall, in consultation
with and with the assistance of the Secretary,
insure that any action authorized, funded, or
carried out by such agency (hereinafter in this
section referred to as an "agency action") is not
likely to jeopardize the continued existence of
any endangered species or threatened species or
result in the destruction or adverse modification
of habitat of such species which is determined
by the Secretary, after consultation as appro-
priate with affected States, to be critical, unless
such agency has been granted an exemption for
such action by the Committee pursuant to sub-
section (h) of this section. In fulfilling the re-
quirements of this paragraph each agency shall
use the best scientific and commercial data
available.

(3) Subject to such guidelines as the Secretary
may establish, a Federal agency shall consult
with the Secretary on any prospective agency
action at the request of, and in cooperation
with, the prospective permit or license applicant
if the applicant has reason to believe that an en-
dangered species or a threatened species may be
present in the area affected by his project and
that implementation of such action will likely
affect such species.

(4) Each Federal agency shall confer with the
Secretary on any agency action which is likely
to jeopardize the continued existence of any spe-
cies proposed to be listed under section 1533 of
this title or result in the destruction or adverse
modification of critical habitat proposed to be
designated for such species. This paragraph does
not require a limitation on the commitment of
resources as described in subsection (d) of this
section.
(b) Opinion of Secretary

(1)(A) Consultation under subsection (a)(2) of
this section with respect to any agency action
shall be concluded within the 90-day period be-
ginning on the date on which initiated or, sub-
ject to subparagraph (B), within such other pe-
riod of time as is mutually agreeable to the Sec-
retary and the Federal agency.

(B) In the case of an agency action involving
a permit or license applicant, the Secretary and
the Federal agency may not mutually agree to
conclude consultation within a period exceeding
90 days unless the Secretary, before the close of
the 90th day referred to in subparagraph (A)-

. (i) if the consultation period proposed to be
agreed to will end before the 150th day after
the date on which consultation was initiated,
submits to the applicant a written statement
setting forth-

(I) the reasons why a longer period is re-
quired,

(II) the information that is required to
complete the consultation, and

(III) the estimated date on which consulta-
tion will be completed; or

(ii) if the consultation period proposed to be
agreed to will end 150 or more days after the
date on which consultation was initiated, ob-
tains the consent of the applicant to such pe-
riod.
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The Secretary and the Federal agency may mu-
tually agree to extend a consultation period es-
tablished under the preceding sentence if the
Secretary, before the close of such period, ob-
tains the consent of the applicant to the exten-
sion.

(2) Consultation under subsection (a)(3) of this
section shall be concluded within such period as
is agreeable to the Secretary, the Federal agen-
cy, and the applicant concerned.

(3)(A) Promptly after conclusion of consulta-
tion under paragraph (2) or (3) of subsection (a)
of this section, the Secretary shall provide to
the Federal agency and the applicant, if any, a
written statement setting forth the Secretary's
opinion, and a summary of the information on
which the opinion is based, detailing how the
agency action affects the species or its critical
habitat. If jeopardy or adverse modification is
found, the Secretary shall suggest those reason-
able and prudent alternatives which he believes
would not violate subsection (a)(2) of this sec-
tion and can be taken by the Federal agency or
applicant in implementing the agency action.

(B) Consultation under subsection (a)(3) of this
section, and an opinion issued by the Secretary
incident to such consultation, regarding an
agency action shall be treated respectively as a
consultation under subsection (a)(2) of this sec-
tion, and as an opinion issued after consultation
under such subsection, regarding that action if
the Secretary reviews the action before it is
commenced by the Federal agency and finds,
and notifies such agency, that no significant
changes have been made with respect to the ac-
tion and that no significant change has occurred
regarding the information used during the ini-
tial consultation.

(4) If after consultation under subsection (a)(2)
of this section, the Secretary concludes that-

(A) the agency action will not violate such
subsection, or offers reasonable and prudent
alternatives which the Secretary believes
would not violate such subsection;

(B) the taking of an endangered species or a
threatened species incidental to the agency
action will not violate such subsection; and

(C) if an endangered species or threatened
species of a marine mammal is involved, the
taking is authorized pursuant to section
137i(a)(5) of this title;

the Secretary shall provide the Federal agency
and the applicant concerned, if any, with a writ-
ten statement that-

(i) specifies the impact of such incidental
taking on the species,

(ii) specifies those reasonable and prudent
measures that the Secretary considers nec-
essary or appropriate to minimize such im-
pact,

(iii) in the case of marine mammals, speci-
fies those measures that are necessary to com-
ply with section 1371(a)(5) of this title with re-
gard to such taking, and

(iv) sets forth the terms and conditions (in-
cluding, but not limited to, reporting require-
ments) that must be complied with by the
Federal agency or applicant (if any), or both,
to implement the measures specified under
clauses (ii) and (iii).

(c) Biological assessment

(1) To facilitate compliance with the require-
ments of subsection (a)(2) of this section, each
Federal agency shall, with respect to any agen-
cy action of such agency for which no contract
for construction has been entered into and for
which no construction has begun on November
10, 1978, request of the Secretary information
whether any species which is listed or proposed
to be listed may be present in the area of such
proposed action. If the Secretary advises, based
on the best scientific and commercial data
available, that such species may be present,
such agency shall conduct a biological assess-
ment for the purpose of identifying any endan-
gered species or threatened species which is
likely to be affected by such action. Such assess-
ment shall be completed within 180 days after
the date on which initiated (or within such
other period as is mutually agreed to by the
Secretary and such agency, except that if a per-
mit or license applicant is involved, the 180-day
period may not be extended unless such agency
provides the applicant, before the close of such
period, with a written statement setting forth
the estimated length of the proposed extension
and the reasons therefor) and, before any con-
tract for construction is entered into and before
construction is begun with respect to such ac-
tion. Such assessment may be undertaken as
part of a Federal agency's compliance with the
requirements of section 102 of the National En-
vironmental Policy Act of 1969 (42 U.S.C. 4332).

(2) Any person who may wish to apply for an
exemption under subsection (g) of this section
for that action may conduct a biological assess-
ment to identify any endangered species or
threatened species which is likely to be affected
by such action. Any such biological assessment
must, however, be conducted in cooperation
with the Secretary and under the supervision of
the appropriate Federal agency.

(d) Limitation on commitment of resources

After initiation of consultation required under
subsection (a)(2) of this section, the Federal
agency and the permit or license applicant shall
not make any irreversible or irretrievable com-
mitment of resources with respect to the agency
action which has the effect of foreclosing the
formulation or implementation of any reason-
able and prudent alternative measures which
would not violate subsection (a)(2) of this sec-
tion.

(e) Endangered Species Committee

(1) There is established a committee to be
known as the Endangered Species Committee
(hereinafter in this section referred to as the
"Committee").

(2) The Committee shall review any applica-
tion submitted to it pursuant to this section and
determine in accordance with subsection (h) of
this section whether or not to grant an exemp-
tion from the requirements of subsection (a)(2)
of this section for the action set forth in such
application.

(3) The Committee shall be composed of seven
members as follows:

(A) The Secretary of Agriculture.
(B) The Secretary of the Army.
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(C) The Chairman of the Council of Eco-
nomic Advisors.

(D) The Administrator of the Environmental
Protection Agency.

(E) The Secretary of the Interior.
(F) The Administrator of the National Oce-

anic and Atmospheric Administration.
(G) The President, after consideration of any

recommendations received pursuant to sub-
section (g)(2)(B) of this section shall appoint
one individual from each affected State, as de-
termined by the Secretary, to be a member of
the Committee for the consideration of the ap-
plication for exemption for an agency action
with respect to which such recommendations
are made, not later than 30 days after an appli-
cation is submitted pursuant to this section.
(4)(A) Members of the Committee shall receive

no additional pay on account of their service on
the Committee.

(B) While away from their homes or regular
places of business in the performance of services
for the Committee, members of the Committee
shall be allowed travel expenses, including per
diem in lieu of subsistence, in the same manner
as persons employed intermittently in the Gov-
ernment service are allowed expenses under sec-
tion 5703 of title 5.

(5)(A) Five members of the Committee or their
representatives shall constitute a quorum for
the transaction of any function of the Commit-
tee, except that, in no case shall any representa-
tive be considered in determining the existence
of a quorum for the transaction of any function
of the Committee if that function involves a
vote by the Committee on any matter before the
Committee.

(B) The Secretary of the Interior shall be the
Chairman of the Committee.

(C) The Committee shall meet at the call of
the Chairman or five of its members.

(D) All meetings and records of the Committee
shall be open to the public.

(6) Upon request of the Committee, the head of
any Federal agency is authorized to detail, on a
nonreimbursable basis, any of the personnel of
such agency to the Committee to assist it in
carrying out its duties under this section.

(7)(A) The Committee may for the purpose of
carrying out its duties under this section hold
such hearings, sit and act at such times and
places, take such testimony, and receive such
evidence, as the Committee deems advisable.

(B) When so authorized by the Committee, any
member or agent of the Committee may take
any action which the Committee is authorized
to take by this paragraph.

(C) Subject to the Privacy Act [5 U.S.C. 552a],
the Committee may secure directly from any
Federal agency information necessary to enable
it to carry out its duties under this section.
Upon request of the Chairman of the Committee,
the head of such Federal agency shall furnish
such information to the Committee.

(D) The Committee may use the United States
mails in the game manner and upon the same
conditions as a Federal agency.

(E) The Administrator of General Services
shall provide to the Committee on a reimburs-
able basis such administrative support services
as the Committee may request.

(8) In carrying out its duties under this sec-
tion, the Committee may promulgate and amend
such rules, regulations, and procedures, and
issue and amend such orders as it deems nec-
essary.

(9) For the purpose of obtaining information
necessary for the consideration of an application
for an exemption under this section the Com-
mittee may issue subpenas for the attendance
and testimony of witnesses and the production
of relevant papers, books, and documents.

(10) In no case shall any representative, in-
cluding a representative of a member designated
pursuant to paragraph (3)(G) of this subsection,
be eligible to cast a vote on behalf of any mem-
ber.
(f) Promulgation of regulations; form and con-

tents of exemption application
Not later than 90 days after November 10, 1978,

the Secretary shall promulgate regulations
which set forth the form and manner in which
applications for exemption shall be submitted to
the Secretary and the information to be con-
tained in such applications. Such regulations
shall require that information submitted in an
application by the head of any Federal agency
with respect to any agency action include, but
not be limited to-

(1) a description of the consultation process
carried out pursuant to subsection (a)(2) of
this section between the head of the Federal
agency and the Secretary; and

(2) a statement describing why such action
cannot be altered or modified to conform with
the requirements of subsection (a)(2) of this
section.

(g) Application for exemption; report to Commit-
tee

(1) A Federal agency, the Governor of the
State in which an agency action will occur, if
any, or a permit or license applicant may apply
to the Secretary for an exemption for an agency
action of such agency if, after consultation
under subsection (a)(2) of this section, the Sec-
retary's opinion under subsection (b) of this sec-
tion indicates that the agency action would vio-
late subsection (a)(2) of this section. An applica-
tion for an exemption shall be considered ini-
tially by the Secretary in the manner provided
for in this subsection, and shall be considered by
the Committee for a final determination under
subsection (h) of this section after a report is
made pursuant to paragraph (5). The applicant
for an exemption shall be referred to as the "ex-
emption applicant" in this section.

(2)(A) An exemption applicant shall submit a
written application to the Secretary, in a form
prescribed under subsection (f) of this section,
not later than 90 days after the completion of
the consultation process; except that, in the
case of any agency action involving a permit or
license applicant, such application shall be sub-
mitted not later than 90 days after the date on
which the Federal agency concerned takes final
agency action with respect to the issuance of
the permit or license. For purposes of the pre-
ceding sentence, the term "final agency action"
means (i) a disposition by an agency with re-
spect to the issuance of a permit or license that
is subject to administrative review, whether or
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not such disposition is subject to judicial re-
view; or (ii) if administrative review is sought
with respect to such disposition, the decision re-
sulting after such review. Such application shall
set forth the reasons why the exemption appli-
cant considers that the agency action meets the
requirements for an exemption under this sub-
section.

(B) Upon receipt of an application for exemp-
tion for an agency action under paragraph (1),
the Secretary shall promptly (i) notify the Gov-
ernor of each affected State, if any, as deter-
mined by the Secretary, and request the Gov-
ernors so notified to recommend individuals to
be appointed to the Endangered Species Com-
mittee for consideration of such application; and
(ii) publish notice of receipt of the application
in the Federal Register, including a summary of
the information contained in the application
and a description of the agency action with re-
spect to which the application for exemption has
been filed.

(3) The Secretary shall within 20 days after the
receipt of an application for exemption, or with-
in such other period of time as is mutually
agreeable to the exemption applicant and the
Secretary-

(A) determine that the Federal agency con-
cerned and the exemption applicant have-

(i) carried out the consultation respon-
sibilities described in subsection (a) of this
section in good faith and made a reasonable
and responsible effort to develop and fairly
consider modifications or reasonable and
prudent alternatives to the proposed agency
action which would not violate subsection
(a)(2) of this section;

(ii) conducted any biological assessment
required by subsection (c) of this section;
and

(iii) to the extent determinable within the
time provided herein, refrained from making
any irreversible or irretrievable commit-
ment of resources prohibited by subsection
(d) of this section; or

(B) deny the application for exemption be-
cause the Federal agency concerned or the ex-
emption applicant have not met the require-
ments set forth in subparagraph (A)(i), (ii),
and (iii).

The denial of an application under subparagraph
(B) shall be considered final agency action for
purposes of chapter 7 of title 5.

(4) If the Secretary determines that the Fed-
eral agency concerned and the exemption appli-
cant have met the requirements set. forth in
paragraph (3)(A)(i), (ii), and (iii) he shall, in con-
sultation with the Members of the Committee,
hold a hearing on the application for exemption
in accordance with sections 554, 555, and 556
(other than subsection (b)(1) and (2) thereof) of
title 5 and prepare the report to be submitted
pursuant to paragraph (5).

(5) Within 140 days after making the deter-
minations under paragraph (3) or within such
other period of time as is mutually agreeable to
the exemption applicant and the Secretary, the
Secretary shall.submit to the Committee a re-
port discussing-

(A) the availability of reasonable and pru-
dent alternatives to the agency action, and

the nature and extent of the benefits of the
agency action and of alternative courses of ac-
tion consistent with conserving the species or
the critical habitat;

(B) a summary of the evidence concerning
whether or not the agency action is in the
public interest and is of national or regional
significance;

(C) appropriate reasonable mitigation and
enhancement measures which should be con-
sidered by the Committee; and

(D) whether the Federal agency concerned
and the exemption applicant refrained from
making any irreversible or irretrievable com-
mitment of resources prohibited by subsection
(d) of this section.

(6) To the extent practicable within the time
required for action under subsection (g) of this
section, and except to the extent inconsistent
with the requirements of this section, the con-
sideration of any application for an exemption
under this section and the conduct of any hear-
ing under this subsection shall be in accordance
with sections 554, 555, and 556 (other than sub-
section (b)(3) of section 556) of title 5.

(7) Upon request of the Secretary, the head of
any Federal agency is authorized to detail, on a
nonreimbursable basis, any of the personnel of
such agency to the Secretary to assist him in
carrying out his duties under this section.

(8) All meetings and records resulting from ac-
tivities pursuant to this subsection shall be
open to the public.
(h) Grant of exemption

(1) The Committee shall make a final deter-
mination whether or not to grant an exemption
within 30 days after receiving the report of the
Secretary pursuant to subsection (g)(5) of this
section. The Committee shall grant an exemp-
tion from the requirements of subsection (a)(2)
of this section for an agency action if, by a vote
of not less than five of its members voting in
person-

(A) it determines on the record, based on the
report of the Secretary, the record of the hear-
ing held under subsection (g)(4) of this section
and on such other testimony or evidence as it
may receive, that-

(i there are no reasonable and prudent al-
ternatives to the agency action;

(ii) the benefits of such action clearly out-
weigh the benefits of alternative courses of
action consistent with conserving the spe-
cies or its critical habitat, and such action
is in the public interest;

(iii) the action is of regional or national
significance; and

(iv) neither the Federal agency concerned
nor the exemption applicant made any irre-
versible or irretrievable commitment of re-
sources prohibited by subsection (d) of this
section; and

(B) it establishes such reasonable mitigation
and enhancement measures, including, but not
limited to, live propagation, transplantation,
and habitat acquisition and improvement, as
are necessary and appropriate to minimize the
adverse effects of the agency action upon the
endangered species, threatened species, or
critical habitat concerned.

Page 346§ 1536



TITLE 16-CONSERVATION

Any final determination by the Committee
under this subsection shall be considered final
agency action for purposes of chapter 7 of title
5.

(2)(A) Except as provided in subparagraph (B),
an exemption for an agency action granted
under paragraph (1) shall constitute a perma-
nent exemption with respect to all endangered
or threatened species for the purposes of com-
pleting such agency action-

(i) regardless whether the species was identi-
fied in the biological assessment; and

(ii) only if a biological assessment has been
conducted under subsection (c) of this section
with respect to such agency action.

(B) An exemption shall be permanent under
subparagraph (A) unless-

(i) the Secretary finds, based on the best sci-
entific and commercial data available, that
such exemption would result in the extinction
of a species that was not the subject of con-
sultation under subsection (a)(2) of this sec-
tion or was not identified in any biological as-
sessment conducted under subsection (c) of
this section, and

(ii) the Committee determines within 60
days after the date of the Secretary's finding
that the exemption should not be permanent.

If the Secretary makes a finding described in
clause (i), the Committee shall meet with re-
spect to the matter within 30 days after the date
of the finding.
(i) Review by Secretary of State; violation of

international treaty or other international
obligation of United States

Notwithstanding any other provision of this
chapter, the Committee shall be prohibited from
considering for exemption any application made
to it, if the Secretary of State, after a review of
the proposed agency action and its potential im-
plications, and after hearing, certifies, in writ-
ing, to the Committee within 60 days of any ap-
plication made under this section that the
granting of any such exemption and the carry-
ing out of such action would be in violation of
an international treaty obligation or other
international obligation of the United States.
The Secretary of State shall, at the time of such
certification, publish a copy thereof in the Fed-
eral Register.

(j) Exemption for national security reasons
Notwithstanding any other provision of this

chapter, the Committee shall grant an exemp-
tion for any agency action if the Secretary of
Defense finds that such exemption is necessary
for reasons of national security.
(k) Exemption decision not considered major

Federal action; environmental impact state-
ment

An exemption decision by the Committee
under this section shall not be a major Federal
action for purposes of the National Environ-
mental Policy Act of 1969 [42 U.S.C. 4321 et seq.]:
Provided, That an environmental impact state-
ment which discusses the impacts upon endan-
gered species or threatened species or their crit-
ical habitats shall have been previously pre-
pared with respect to any agency action exempt-
ed by such order.

(1) Committee order granting exemption; cost of
mitigation and enhancement measures; re-
port by applicant to Council on Environ-
mental Quality

(1) If the Committee determines under sub-
section (h) of this section that an exemption
should be granted with respect to any agency ac-
tion, the Committee shall issue an order grant-
ing the exemption and specifying the mitigation
and enhancement measures established pursuant
to subsection (h) of this section which shall be
carried out and paid for by the exemption appli-
cant in implementing the agency action. All
necessary mitigation and enhancement meas-
ures shall be authorized prior to the implement-
ing of the agency action and funded concur-
rently with all other project features.

(2) The applicant receiving such exemption
shall include the costs of such mitigation and
enhancement measures within the overall costs
of continuing the proposed action. Notwith-
standing the preceding sentence the costs of
such measures shall not be treated as project
costs for the purpose of computing benefit-cost
or other ratios for the proposed action. Any ap-
plicant may request the Secretary to carry out
such mitigation and enhancement measures.
The costs incurred by the Secretary in carrying
out any such measures shall be paid by the ap-
plicant receiving the exemption. No later than
one year after the granting of an exemption, the
exemption applicant shall submit to the Council
on Environmental Quality a report describing
its compliance with the mitigation and enhance-
ment measures prescribed by this section. Such
a report shall be submitted annually until all
such mitigation and enhancement measures
have been completed. Notice of the public avail-
ability of such reports shall be published in the
Federal Register by the Council on Environ-
mental Quality.
(m) Notice requirement for citizen suits not

applicable
The 60-day notice requirement of section

1540(g) of this title shall not apply with respect
to review of any final determination of the Com-
mittee under subsection (h) of this section
granting an exemption from the requirements of
subsection (a)(2) of this section.
(n) Judicial review

Any person, as defined by section 1532(13) of
this title, may obtain judicial review, under
chapter 7 of title 5, of any decision of the Endan-
gered Species Committee under subsection (h) of
this section in the United States Court of Ap-
peals for (1) any circuit wherein the agency ac-
tion concerned will be, or is being, carried out,
or (2) in any case in which the agency action
will be, or is being, carried out outside of any
circuit, the District of Columbia, by filing in
such court within 90 days after the date of issu-
ance of the decision, a written petition for re-
view. A copy of such petition shall be transmit-
ted by the clerk of the court to the Committee
and the Committee shall file in the court the
record in the proceeding, as provided in section
2112 of title 28. Attorneys designated by the En-
dangered Species Committee may appear for,
and represent the Committee in any action for
review under this subsection.
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(o) Exemption as providing exception on taking
of endangered species

Notwithstanding sections 1533(d) and
1538(a)(1)(B) and (C) of this title, sections 1371
and 1372 of this title, or any regulation promul-
gated to implement any such section-

(1) any action for which an exemption is
granted under subsection (h) of this section
shall not be considered to be a taking of any
endangered species or threatened species with
respect to any activity which is necessary to
carry out such action; and

(2) any taking that is in compliance with the
terms and conditions specified in a written
statement provided under subsection (b)(4)(iv)
of this section shall not be considered to be a
prohibited taking of the species concerned.

(p) Exemptions in Presidentially declared disas-
ter areas

In any area which has been declared by the
President to be a major disaster area under the
Disaster Relief and Emergency Assistance Act
[42 U.S.C. 5121 et seq.], the President is author-
ized to make the determinations required by
subsections (g) and (h) of this section for any
project for the repair or replacement of a public
facility substantially as it existed prior to the
disaster under section 405 or 406 of the Disaster
Relief and Emergency Assistance Act [42 U.S.C.
5171 or 5172], and which the President determines
(1) is necessary to prevent the recurrence of
such a natural disaster and to reduce the poten-
tial loss of human life, and (2) to involve an
emergency situation which does not allow the
ordinary procedures of this section to be fol-
lowed. Notwithstanding any other provision of
this section, the Committee shall accept the de-
terminations of the President under this sub-
section.

(Pub. L. 93-205, §7, Dec. 28, 1973, 87 Stat. 892; Pub.
L. 95-632, §3, Nov. 10, 1978, 92 Stat. 3752; Pub. L.
96-159, §4, Dec. 28, 1979, 93 Stat. 1226; Pub. L.
97-304, §§4(a), 8(b), Oct. 13, 1982, 96 Stat. 1417,
1426; Pub. L. 99-659, title IV, §411(b), (c), Nov. 14,
1986, 100 Stat. 3741, 3742; Pub. L. 100-707, title I,
§ 109(g), Nov. 23, 1988, 102 Stat. 4709.)

REFERENCES IN TEXT

The Privacy Act, referred to in subsec. (e)(7)(C), is
probably a reference to section 552a of Title 5, Govern-
ment Organization and Employees. See Short Title
note set out under section 552a of Title 5.

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (k), is Pub. L. 91-190, Jan. 1, 1970, 83
Stat. 852, as amended, which is classified generally to
chapter 55 (§4321 et seq.) of Title 42, The Public Health
and Welfare. For complete classification of this Act to
the Code, see Short Title note set out under section
4321 of Title 42 and Tables.

The Disaster Relief and Emergency Assistance Act,
referred to in subsec. (p), is Pub. L. 93-288, May 22, 1974,
88 Stat. 143, as amended, known as the Robert T. Staf-
ford Disaster Relief and Emergency Assistance Act,
which is classified principally to chapter 68 (§5121 et
seq.) of Title 42. For complete classification of this Act
to the Code, see Short Title note set out under section
5121 of Title 42 and Tables.

AMENDMENTS

1988-Subsec. (p). Pub. L. 100-707 substituted "the Dis-
aster Relief and Emergency Assistance Act" for "the
Disaster Relief Act of 1974" and "section 405 or 406 of

the Disaster Relief and Emergency Assistance Act" for
"section 401 or 402 of the Disaster Relief Act of 1974".

1986-Subsec. (b)(4)(C). Pub. L. 99-659, §411(b)(1)-(3),
added subpar. (C).

Subsec. (b)(4)(iii), (iv). Pub. L. 99-659, §411(b)(4)-(6),
added cl. (iii), redesignated former cl. (iii) as (iv), and
in cl. (iv), as so redesignated, inserted reference to cl.
(iii).

Subsec. (o). Pub. L. 99-659, §411(c)(1), in introductory
provisions, inserted ", sections 1371 and 1372 of this
title,", and substituted "any" for "either" after "im-
plement".

Subsec. (o)(2). Pub. L. 99-659, §411(c)(2), substituted
"subsection (b)(4)(iv)" for "subsection (b)(4)(iii)" and
inserted "prohibited" before "taking of the species".

1982-Subsec. (a)(3), (4). Pub. L. 97-304, §4(a)(1), added
par. (3) and redesignated former par. (3) as (4).

Subsec. (b). Pub. L. 97-304, §4(a)(2), incorporated ex-
isting provisions into pars. (1)(A) and (3)(A) and added
pars. (1)(B), (2), (3)(B), and (4).

Subsec. (c)(1). Pub. L. 97-304, §4(a)(3), inserted
except that if a permit or license applicant is in-

volved, the 180-day period may not be extended unless
such agency provides the applicant, before the close of
such period, with a written statement setting forth the
estimated length of the proposed extension and the rea-
sons therefor" after "agency" in parenthetical provi-
sion.

Subsec. (e)(10). Pub. L. 97-304, §4(a)(4), struck out pro-
vision that, except in the case of a member designated
pursuant to paragraph (3)(G) of this subsection, no
member could designate any person to serve as his or
her representative unless that person was, at the time
of such designation, holding a Federal office the ap-
pointment to which was subject to the advice and con-
sent of the United States Senate.

Subsec. (g)(1). Pub. L. 97-304, §4(a)(5)(B), substituted
"An application for an exemption shall be considered
initially by the Secretary in the manner provided for in
this subsection, and shall be considered by the Commit-
tee for a final determination under subsection (h) of
this section after a report is made pursuant to para-
graph (5)" for "An application for an exemption shall
be considered initially by a review board in the manner
provided in this subsection, and shall be considered by
the Endangered Species Committee for a final deter-
mination under subsection (h) of this section after a re-
port is made by the review board".

Subsec. (g)(2)(A). Pub. L. 97-304, §4(a)(5)(C)(i), sub-
stituted "An exemption applicant shall submit a writ-
ten application to the Secretary, in a form prescribed
under subsection (f) of this section, not later than 90
days after the completion of the consultation process;
except that, in the case of any agency action involving
a permit or license applicant, such application shall be
submitted not later than 90 days after the date on
which the Federal agency concerned takes final agency
action with respect to the issuance of the permit or li-
cense" for "An exemption applicant shall submit a
written application to the Secretary, in a form pre-
scribed under subsection (f) of this section, not later
than 90 days after the completion of the consultation
process; or, in the case of any agency action involving
a permit or license applicant, not later than 90 days
after the date on which the Federal agency concerned
takes final agency action, for purposes of chapter 7 of
title 5, with respect to the issuance of the permit or li-
cense" and inserted provision that, "For purposes of
the preceding sentence, the term 'final agency action'
means (i) a disposition by an agency with respect to the
issuance of a permit or license that is subject to admin-
istrative review, whether or not such disposition is sub-
ject to judicial review; or (ii) if administrative review
is sought with respect to such disposition, the decision
resulting after such review."

Subsec. (g)(2)(B). Pub. L. 97-304, §4(a)(5)(C)(ii), in-
serted "(i)" after "the Secretary shall promptly",
struck out "to the review board to be established under
paragraph (3) and" after "individuals to be appointed"
in cl. (i) as so designated, and added cl. (ii).
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