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A. Regulations Governing ILF Programs

2008 Compensatory Mitigation for Losses of Aquatic Resources
§332.2 Definitions.

Advance credits means any credits of an approved in-lieu fee program that
are available for sale prior to being fulfilled in accordance with an approved
mitigation project plan. Advance credit sales require an approved in-lieu fee
program instrument that meets all applicable requirements including a specific
allocation of advance credits, by service area where applicable. The instrument
must also contain a schedule for fulfilment of advance credit sales.

Fulfillment of advance credit sales of an in-lieu fee program means
application of credits released in accordance with a credit release schedule in an
approved mitigation project plan to satisfy the mitigation requirements represented
by the advance credits. Only after any advance credit sales within a service area
have been fulfilled through the application of released credits from an in-lieu fee
project (in accordance with the credit release schedule for an approved mitigation
project plan), may additional released credits from that project be sold or
transferred to permittees. When advance credits are fulfilled, an equal number of
new advance credits is restored to the program sponsor for sale.

In-lieu fee program means a program involving the restoration,
establishment, enhancement, and/or preservation of aquatic resources through
funds paid to a governmental or non-profit natural resources management entity to
satisfy compensatory mitigation requirements for DA permits. Similar to a
mitigation bank, an in-lieu fee program sells compensatory mitigation credits to
permittees whose obligation to provide compensatory mitigation is then transferred
to the in-lieu program sponsor. However, the rules governing the operation and
use of in-lieu fee programs are somewhat different from the rules governing
operation and use of mitigation banks. The operation and use of an in-lieu fee
program are governed by an in-lieu fee program instrument.

In-lieu fee program instrument means the legal document for the
establishment, operation, and use of an in-lieu fee program.

Instrument means mitigation banking instrument or in-lieu fee program
instrument.

Interagency Review Team (IRT) means an interagency group of federal,
tribal, state, and/or local regulatory and resource agency representatives that
reviews documentation for, and advises the district engineer on, the establishment
and management of a mitigation bank or an in-lieu fee program.

Release of credits means a determination by the district engineer, in



consultation with the IRT, that credits associated with an approved mitigation plan
are available for sale or transfer, or in the case of an in-lieu fee program, for
fulfillment of advance credit sales. A proportion of projected credits for a specific
mitigation bank or in-lieu fee project may be released upon approval of the
mitigation plan, with additional credits released as milestones specified in the
credit release schedule are achieved.

Sponsor means any public or private entity responsible for establishing, and
in most circumstances, operating a mitigation bank or in-lieu fee program.

§332.3 General Compensatory Mitigation Requirements
(b) Type and Location of compensatory mitigation.

(1) When considering options for successfully providing the required
compensatory mitigation, the district engineer shall consider the type and location
options in the order presented in paragraphs (b)(2) through (b)(6) of this section. In
general, the required compensatory mitigation should be located within the same
watershed as the impact site, and should be located where it is most likely to
successfully replace lost functions and services, taking into account such
watershed scale features as aquatic habitat diversity, habitat connectivity,
relationships to hydrologic sources (including the availability of water rights),
trends in land use, ecological benefits, and compatibility with adjacent land uses.
When compensating for impacts to marine resources, the location of the
compensatory mitigation site should be chosen to replace lost functions and
services within the same marine ecological system (e.g., reef complex, littoral drift
cell). Compensation for impacts to aquatic resources in coastal watersheds
(watersheds that include a tidal water body) should also be located in a coastal
watershed where practicable. Compensatory mitigation projects should not be
located where they will increase risks to aviation by attracting wildlife to areas
where aircraft-wildlife strikes may occur (e.g., near airports).

(3) In-lieu fee program credits. Where permitted impacts are located
within the service area of an approved in-lieu fee program, and the sponsor has
the appropriate number and resource type of credits available, the permittee’s
compensatory mitigation requirements may be met by securing those credits from
the sponsor. Where permitted impacts are not located in the service area of an
approved mitigation bank, or the approved mitigation bank does not have the
appropriate number and resource type of credits available to offset those impacts,
in-lieu fee mitigation, if available, is generally preferable to permittee-responsible
mitigation. In-lieu fee projects typically involve larger, more ecologically valuable
parcels, and more rigorous scientific and technical analysis, planning and
implementation than permittee-responsible mitigation. They also devote significant
resources to identifying and addressing high-priority resource needs on a
watershed scale, as reflected in their compensation planning framework. For these
reasons, the district engineer should give preference to in-lieu fee program credits
over permittee-responsible mitigation, where these considerations are applicable.
However, as with the preference for mitigation bank credits, these same



considerations may be used to override this preference where appropriate.
Additionally, in cases where permittee-responsible mitigation is likely to
successfully meet performance standards before advance credits secured from an
in-lieu fee program are fulfilled, the district engineer should also give consideration
to this factor in deciding between in-lieu fee mitigation and permittee responsible
mitigation.

() Amount of Compensatory mitigation.

(3) If an in-lieu fee program will be used to provide the required
compensatory mitigation, and the appropriate number and resource type of
released credits are not available, the district engineer must require sufficient
compensation to account for the risk and uncertainty associated with in-lieu fee
projects that have not been implemented before the permitted impacts have
occurred.

(9) Use of mitigation banks and in-lieu fee programs. Mitigation banks and
in-lieu fee programs may be used to compensate for impacts to aquatic resources
authorized by general permits and individual permits, including after-the-fact
permits, in accordance with the preference hierarchy in paragraph (b) of this
section.

() Party responsible for compensatory mitigation

(2) For mitigation banks and in-lieu fee programs, the instrument
must clearly indicate the party or parties responsible for the implementation,
performance, and long-term management of the compensatory mitigation
project(s). The instrument must also contain a provision expressing the sponsor’s
agreement to assume responsibility for a permittee’s compensatory mitigation
requirements, once that permittee has secured the appropriate number and
resource type of credits from the sponsor and the district engineer has received
the documentation described in paragraph (1)(3) of this section.

(3) If use of a mitigation bank or in-lieu fee program is approved by
the district engineer to provide part or all of the required compensatory mitigation
for a DA permit, the permittee retains responsibility for providing the compensatory
mitigation until the appropriate number and resource type of credits have been
secured from a sponsor and the district engineer has received documentation that
confirms that the sponsor has accepted the responsibility for providing the required
compensatory mitigation. This documentation may consist of a letter or form
signed by the sponsor, with the permit number and a statement indicating the
number and resource type of credits that have been secured from the sponsor.
Copies of this documentation will be retained in the administrative records for both
the permit and the instrument. If the sponsor fails to provide the required
compensatory mitigation, the district engineer may pursue measures against the
sponsor to ensure compliance.



§332.8 Mitigation banks and in-lieu fee programs.
(a) General considerations.

(1) All mitigation banks and in-lieu fee programs must have an
approved instrument signed by the sponsor and the district engineer prior to
being used to provide compensatory mitigation for DA permits.

(c) Compensation planning framework for in-lieu fee programs.

(1) The approved instrument for an in-lieu fee program must include

a compensation planning framework that will be used to select, secure, and
implement aquatic resource restoration, establishment, enhancement, and/or
preservation activities. The compensation planning framework must support a
watershed approach to compensatory mitigation. All specific projects used to
provide compensation for DA permits must be consistent with the approved
compensation planning framework. Modifications to the framework must be
approved as a significant modification to the instrument by the district engineer,
after consultation with the IRT.

(2) The compensation planning framework must contain the following

elements:

(i) The geographic service area(s),including a watershed-based

rationale for the delineation of each service area;

(i) A description of the threats to aquatic resources in the service

area(s), including how the in-lieu fee program will help offset impacts

resulting from those threats;

(iif) An analysis of historic aquatic resource loss in the service

area(s);

(iv) An analysis of current aquatic resource conditions in the service

area(s), supported by an appropriate level of field documentation;

(v) A statement of aquatic resource goals and objectives for each

service area, including a description of the general amounts, types

and locations of aquatic resources the program will seek to provide;

(vi) A prioritization strategy for selecting and implementing

compensatory mitigation activities;

(vii) An explanation of how any preservation objectives identified in

paragraph (c)(2)(v) of this section and addressed in the prioritization

strategy in paragraph (c)(2)(vi) satisfy the criteria for use of

preservation in § 332.3(h);

(viii) A description of any public and private stakeholder involvement

in plan development and implementation, ncluding, where

appropriate, coordination with federal, state, tribal and local aquatic
resource management and regulatory authorities;

(ix) A description of the long-term protection and management

strategies for activities conducted by the in-lieu fee program sponsor;

(x) A strategy for periodic evaluation and reporting on the progress of

the program in achieving the goals and objectives in paragraph

(c)(2)(v) of this section, including a process for revising the planning

framework as necessary; and



(xi) Any other information deemed necessary for effective

compensation planning by the district engineer.

(3) The level of detail necessary for the compensation planning
framework is at the discretion of the district engineer, and will take into account the
characteristics of the service area(s) and the scope of the program. As part of the
in-lieu fee program instrument, the compensation planning framework will be
reviewed by the IRT, and will be a major factor in the district engineer’s decision
on whether to approve the instrument.

(9) Modification of instruments.

(1) Approval of an amendment to an approved instrument.
Modification of an approved instrument, including the addition and approval of
umbrella mitigation bank sites or in-lieu fee project sites or expansions of
previously approved mitigation bank or in-lieu fee project sites, must follow the
appropriate procedures in paragraph (d) of this section, unless the district engineer
determines that the streamlined review process described in paragraph (g)(2) of
this section is warranted.

(2) Streamlined review process. The streamlined modification review
process may be used for the following modifications of instruments: changes
reflecting adaptive management of the mitigation bank or in-lieu fee program,
credit releases, changes in credit releases and credit release schedules, and
changes that the district engineer determines are not significant...

() In-lieu fee program account.

(1) The in-lieu fee program sponsor must establish a program
account after the instrument is approved by the district engineer, prior to accepting
any fees from permittees. If the sponsor accepts funds from entities other than
permittees, those funds must be kept in separate accounts. The program account
must be established at a financial institution that is a member of the Federal
Deposit Insurance Corporation. All interests and earnings accruing to the program
account must remain in that account for use by the in-lieu fee program for the
purposes of providing compensatory mitigation for DA permits. The program
account may only be used for the selection, design, acquisition, implementation,
and management of in-lieu fee compensatory mitigation projects, except for a
small percentage (as determined by the district engineer in consultation with the
IRT and specified in the instrument) that can be used for administrative costs.

(2) The sponsor must submit proposed in-lieu fee projects to the
district engineer for funding approval. Disbursements from the program account
may only be made upon receipt of written authorization from the district engineer,
after the district engineer has consulted with the IRT. The terms of the program
account must specify that the district engineer has the authority to direct those
funds to alternative compensatory mitigation projects in cases where the sponsor
does not provide compensatory mitigation in accordance with the time frame
specified in paragraph (n)(4) of this section.

(3) The sponsor must provide annual reports to the district engineer
and the IRT. The annual reports must include the following information:



(i) All income received, disbursements, and interest earned by the

program account;

(i) A list of all permits for which inlieu fee program funds were

accepted. This list shall include: The Corps permit number (or the

state permit number if there is no corresponding Corps permit
number, in cases of state programmatic general permits or other
regional general permits), the service area in which the authorized
impacts are located, the amount of authorized impacts, the amount
of required compensatory mitigation, the amount paid to the in-lieu
fee program, and the date the funds were received from the
permittee;

(iif) A description of in-lieu fee program expenditures from the

account, such as the costs of land acquisition, planning,

construction, monitoring, maintenance, contingencies, adaptive
management, and administration;

(iv) The balance of advance credits and released credits at the end

of the report period for each service area; and

(v) Any other information required by the district engineer.

(4) The district engineer may audit the records pertaining to the
program account. All books, accounts, reports, files, and other records relating to
the in-lieu fee program account shall be available at reasonable times for
inspection and audit by the district engineer.

() In-lieu fee project approval.

(1) As in-lieu fee project sites are identified and secured, the sponsor
must submit mitigation plans to the district engineer that include all applicable
items listed in § 332.4(c)(2) through (14). The mitigation plan must also include a
credit release schedule consistent with paragraph (0)(8) of this section that is tied
to achievement of specific performance standards. The review and approval of in-
lieu fee projects will be conducted in accordance with the procedures in paragraph
(9)(1) of this section, as modifications of the in-lieu fee program instrument. This
includes compensatory mitigation projects conducted by another party on behalf of
the sponsor through requests for proposals and awarding of contracts.

(2) If a DA permit is required for an in-lieu fee project, the permit
should not be issued until all relevant provisions of the mitigation plan have been
substantively determined, to ensure that the DA permit accurately reflects all
relevant provisions of the approved mitigation plan, such as performance
standards.

(n) Advance credits for in-lieu fee programs.

(1) The in-lieu fee program instrument may make a limited number
of advance credits available to permittees when the instrument is approved. The
number of advance credits will be determined by the district engineer, in
consultation with the IRT, and will be specified for each service area in the
instrument. The number of advance credits will be based on the following



considerations:

(i) The compensation planning framework;

(i) The sponsor’s past performance for implementing aquatic

resource restoration, establishment, enhancement, and/or

preservation activities in the proposed service area or other areas;
and

(i) The projected financing necessary to begin planning and

implementation of in-lieu fee projects.

(2) To determine the appropriate number of advance credits for a
particular service area, the district engineer may require the sponsor to provide
confidential supporting information that will not be made available to the general
public. Examples of confidential supporting information may include prospective in-
lieu fee project sites.

(3) As released credits are produced by in-lieu fee projects, they
must be used to fulfill any advance credits that have already been provided within
the project service area before any remaining released credits can be sold or
transferred to permittees. Once previously provided advance credits have been
fulfilled, an equal number of advance credits is re-allocated to the sponsor for sale
or transfer to fulfill new mitigation requirements, consistent with the terms of the
instrument. The number of advance credits available to the sponsor at any given
time to sell or transfer to permittees in a given service area is equal to the number
of advance credits specified in the instrument, minus any that have already been
provided but not yet fulfilled.

(4) Land acquisition and initial physical and biological improvements
must be completed by the third full growing season after the first advance credit in
that service area is secured by a permittee, unless the district engineer determines
that more or less time is needed to plan and implement an inlieu fee project. If the
district engineer determines that there is a compensatory mitigation deficit in a
specific service area by the third growing season after the first advance credit in
that service area is sold, and determines that it would not be in the public interest
to allow the sponsor additional time to plan and implement an in-lieu fee project,
the district engineer must direct the sponsor to disburse funds from the in-lieu fee
program account to provide alternative compensatory mitigation to fulfill those
compensation obligations.
(5) The sponsor is responsible for complying with the terms of the in-lieu fee
program instrument. If the district engineer determines, as a result of review of
annual reports on the operation of the in-lieu fee program (see paragraphs (p)(2)
and (q)(1) of this section), that it is not performing in compliance with its
instrument, the district engineer will take appropriate action, which may include
suspension of credit sales, to ensure compliance with the in-lieu fee program
instrument (see paragraph (0)(10) of this section). Permittees that secured credits
from the in-lieu fee program are not responsible for in-lieu fee program
compliance.

(o) Determining credits.
(5) Credit costs.
(i) The cost of compensatory mitigation credits provided by a



mitigation bank or in-lieu fee program is determined by the sponsor.
(ii) For in-lieu fee programs, the cost per unit of credit must include
the expected costs associated with the restoration, establishment,
enhancement, and/or preservation of aquatic resources in that
service area. These costs must be based on full cost accounting,
and include, as appropriate, expenses such as land acquisition,
project planning and design, construction, plant materials, labor,
legal fees, monitoring, and remediation or adaptive management
activities, as well as administration of the in-lieu fee program. The
cost per unit credit must also take into account contingency costs
appropriate to the stage of project planning, including uncertainties in
construction and real estate expenses. The cost per unit of credit
must also take into account the resources necessary for the long-
term management and protection of the in-lieu fee project. In
addition, the cost per unit credit must include financial assurances
that are necessary to ensure successful completion of in-lieu fee
projects.
(8) Credit release schedule.
(i) General considerations. Release of credits mustbe tied to
performance-based milestones (e.g., construction, planting,
establishment of specified plant and animal communities). The
credit release schedule should reserve a significant share of the total
credits for release only after full achievement of ecological
performance standards. When determining the credit release
schedule, factors to be considered may include, but are not limited
to: The method of providing compensatory mitigation credits (e.g.,
restoration), the likelihood of success, the nature and amount of work
needed to generate the credits, and the aquatic resource type(s) and
function(s) to be provided by the mitigation bank or in-lieu fee
project. The district engineer will determine the credit release
schedule, including the share to be released only after full
achievement of performance standards, after consulting with the IRT.
Once released, credits may only be used to satisfy compensatory
mitigation requirements of a DA permit if the use of credits for
specific permit has been approved by the district engineer.
(i) For in-lieu fee projects and umbrella mitigation bank sites, the
terms of the credit release schedule must be specified in the
approved mitigation plan. When an in-lieu fee project or umbrella
mitigation bank site is implemented and is achieving the
performance-based milestones specified in the credit release
schedule, credits are generated in accordance with the credit release
schedule for the approved mitigation plan. If the in-lieu fee projector
umbrella mitigation bank site does not achieve those performance-
based milestones, the district engineer may modify the credit release
schedule, including reducing the number of credits.

(p) Accounting procedures.



(2) For in-lieu fee programs, the instrument must contain a provision
requiring the sponsor to establish and maintain an annual report ledger in
accordance with paragraph (i)(3) of this section, as well as individual ledgers that
track the production of released credits for each in-lieu fee project.

(t) Site protection.

(2) For in-lieu fee project sites, real estate instruments, management
plans, or other long-term protection mechanisms used for site protection must be
finalized before advance credits can become released credits
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B. Bibliography of Resource Materials

In-lieu Fee Program Instruments Approved under the Mitigation
Regulations:
Oregon Department of State Lands Statewide Fee-in-lieu Instrument (including

Compensation Planning Framework
https://www.nwp.usace.army.mil/op/g/docs/documents/Statewide Fee In L

ieu.pdf

Some Operational In-Lieu Fee Programs (including Instruments,
annual reports):
North Carolina Ecosystem Enhancement Program (includes watershed planning

information, project monitoring reports, and bid information)
http://www.nceep.net/

Virginia Aquatic Resources Trust Fund
http://www.nature.org/wherewework/northamerica/states/virginia/news/ne
ws2342.html

VARTF Monitoring Reports and Program Instruments
http://www.deq.state.va.us/wetlands/mitigate.html

Tennessee Stream Mitigation Program
http://www.tsmp.us/TSMP/Home.htm|

Arizona Game and Fish Department In-lieu fee Mitigation Program
(including MOA and Annual Report):
http://www.spl.usace.army.mil/requlatory/

Tucson Audubon Society In-Lieu Fee Program
MOA and Annual Report
http://www.spl.usace.army.mil/requlatory/

New Hampshire In-Lieu Fee Program Agreement
http://www.nae.usace.army.mil/reg/NH%20In-
Lieu%20Fee%20Agreement%20-%20MOU%20(Mar%2008).pdf
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