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Third-Party CompensationThird Party Compensation
§332.8/230.98 – Mitigation Banks/ILF
• Banks/ILFs must have instrument 

signed by DEg y
• Designed to be self-sustaining



Differences Between Mitigation 
B k d I Li F PBanks and In-Lieu Fee Programs
• Mitigation banks:g

– Public or private sponsor
– Compensation site secured and mitigation initiated in advance of 

debits
– Single or multiple project sites
– Corps has no authority over bank expenditures

In lieu fee programs:• In-lieu fee programs:
– Government or non profit conservation organization
– Fees often received before securing/implementing mitigation 

j tproject
– Multiple project sites
– Corps approves project funding



Overview
• Draft Prospectus

• ProspectusProspectus

D f I• Draft Instrument

• Final Instrument





Phase 1: Draft ProspectusPhase 1: Draft Prospectus
• Preliminary review of draft prospectusy p p
• Optional 

– “…strongly recommended…intended to identify g y y
potential issues early so that the sponsor may 
attempt to address those issues prior to the start 
of the formal review process ”of the formal review process.

• IRT has opportunity to review
• DE will provide comments to sponsor within• DE will provide comments to sponsor within 

30 days



Example: Draft Prospectus 
Ch kli tChecklist

• All Fed/State IRTAll Fed/State IRT 
agencies in CA
11 l t• 11 elements 
required

• 404/ESA
• Submit to IRT at• Submit to IRT at 

least 14 days prior 
to IRT meetingto IRT meeting





Phase 2: ProspectusPhase 2: Prospectus
• Contents (§332.8(d)(2)) Bank and 

ILFILF:
1. Objectives
2 H h B k ILF ill b2. How the Bank or ILF program will be 

established and operated
3 Proposed service area3. Proposed service area
4. Need and technical feasibility
5 Ownership arrangements5. Ownership arrangements
6. Qualifications



Prospectus Contents (cont’d)Prospectus Contents (cont d)

• Banks must also include:Banks must also include:
7. Ecological suitability
8 Assurance of sufficient water rights8. Assurance of sufficient water rights

ILFs must also include:• ILFs must also include:
7. Compensation planning framework
8 f8. Description of ILF program account



Public Review and CommentPublic Review and Comment

P bli N ti R i d• Public Notice Required
– Prospectus

M t difi ti f d– Most modifications of approved 
instruments

• Copies of comments provided to 
IRT & sponsorIRT & sponsor



Prospectus Checklist ExampleProspectus Checklist Example
• All Fed/State IRT 

agencies in CA
• 8 elements required q

by rule
• 12 additional 

elements
• 404/ESA404/ESA
• Submit to IRT at 

least 14 days priorleast 14 days prior 
to IRT meeting





Initial evaluation of the Prospectus 
id d t Sprovided to Sponsor

Based on comments from public and IRT• Based on comments from public and IRT
• Written determination of potential suitability of 

proposed Mitigation Bank or In-Lieu Fee program p p g p g
to provide compensatory mitigation for DA permits

• If suitable, District Engineer informs sponsor to 
begin preparing draft Instr mentbegin preparing draft Instrument

• If not suitable, District Engineer informs sponsor of 
reasons for making that determinationg
– Sponsor may revise prospectus to address those 

deficiencies and resubmit



Phase 3 - Draft Instrumentase 3 a t st u e t

• Contents (§332 8(d)(6)) Banks andContents (§332.8(d)(6)) Banks and 
ILF:

1 Service area1. Service area
2. Accounting procedures
3 l l l b l3. Provision stating legal liability
4. Default and closure provisions
5. Reporting protocols



Draft Instrument Content (cont’d)a t st u e t Co te t (co t d)
• Banks must also include:

– Mitigation plans (12 items)
– Credit release schedule

• ILFs must also include:
– Compensation planning frameworkC p p g
– Advance credits
– Fee schedule

Method for determining fees and credits– Method for determining fees and credits
– Description of in-lieu fee program account



Draft Instrument Content 
C iComparison

Bank & ILF
S i A

Bank only
• Service Area
• Accounting procedures
• Assumption of mitigation 

responsibility/liability

• Mitigation plans addressing 
the 12 required elements 
(§332.4(c)(2) through (14)
Credit release scheduleresponsibility/liability

• Default and closure provisions
• Reporting protocols

Other information deemed

ILF only
• Compensation planning

• Credit release schedule

• Other information deemed 
necessary by District Engineer

Compensation planning 
framework

• Advance credits
• Fee schedule
• Method for determining fees 

and credits
• Description of in-lieu fee 

program account



Template Bank Instrument
Example: CaliforniaExample: California

• All Fed/State IRT 
agencies in CAagencies in CA

• 2 page BEI checklist 
(revised 2010)(revised 2010)

• 43 page BEI template 
(May 2008)(May 2008)

• 13 sections/11 
appendicesappendices

• 404/ESA

• Submit to IRT 21 days 
prior to IRT meeting



Template ILF Instrument
E l ELI M d lExample: ELI Model

• December 2009December 2009
• Overview of 

approval processapproval process
• Analysis of each 

element from rule
– 9 (or 10) required
– 2 potential 

additional
• Provides examples





Phase 4: Final InstrumentPhase 4: Final Instrument
• ContentsCo te ts

– Core elements
•18 for final bank instruments (includes 12 

elements for mitigation plans)
•10 for final ILF instruments

– Supporting documentation addressing IRT 
comments

– DE decides whether instrument should be 
approved 





Modification of Third Party 
I t tInstruments

• Modification including:g
– Umbrella bank sites 
– In-lieu fee project sites

Si i– Site expansion 
– New credit types 

St li d• Streamlined process
– Changes based on adaptive management
– Changes in credit release schedulesChanges in credit release schedules
– Changes district engineer determines are not 

significant



Exercise: Van Vleck MBExercise: Van Vleck MB
1. Objectives 
2 Site protection instrument2. Site protection instrument
3. Baseline information
4. Work plan 
5. Maintenance plan
6 Performance standards6. Performance standards
7. Monitoring requirements
8. Financial assurances
9. Site selection factors
10 Credit determination10. Credit determination
11. Long-term management plan
12. Adaptive management plan
13. Credit release schedule
14 Service Area14. Service Area
15. Accounting procedures
16. Assumption of mitigation 

responsibility/liability
17. Default and closure provisions17. Default and closure provisions
18. Reporting protocols



Questions?Questions?


