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What is Financial Assurance for What is Financial Assurance for 
Mitigation Success?Mitigation Success?

 Mechanism for ensuring resources are available to Mechanism for ensuring resources are available to gg
provide required mitigation if the mitigation provider provide required mitigation if the mitigation provider 
proves unable or unwilling to do soproves unable or unwilling to do so

 LongLong--standing practice in other contextsstanding practice in other contexts LongLong--standing practice in other contextsstanding practice in other contexts
 ConstructionConstruction
 Mining reclamation Mining reclamation 
 Hazardous waste facilitiesHazardous waste facilities

 Endowments to provide any needed funds for longEndowments to provide any needed funds for long--
term management of mitigation projects is different term management of mitigation projects is different g g p jg g p j
(although it can employ similar types of assurance (although it can employ similar types of assurance 
forms, e.g. escrow accounts) forms, e.g. escrow accounts) 



Why Financial Assurance in Why Financial Assurance in 
Mitigation Context?Mitigation Context?

 Compensatory mitigation projects are complexCompensatory mitigation projects are complexCompensatory mitigation projects are complex Compensatory mitigation projects are complex 
and implementation and results are uncertainand implementation and results are uncertain

 Mitigation providers can fail or walk awayMitigation providers can fail or walk awayMitigation providers can fail or walk awayMitigation providers can fail or walk away
 BankruptcyBankruptcy
 DissolutionDissolution

 Allows for sale of mitigation bank credits before Allows for sale of mitigation bank credits before 
mitigation project success is demonstratedmitigation project success is demonstratedg p jg p j
 Facilitates the economic viability of commercial Facilitates the economic viability of commercial 

mitigation bankingmitigation banking



What is to be AssuredWhat is to be Assured
in Mitigation Context?in Mitigation Context?

 33 CFR 332.3(n)(1) Provisions:33 CFR 332.3(n)(1) Provisions:33 CFR 332.3(n)(1) Provisions:33 CFR 332.3(n)(1) Provisions:
 “The district engineer shall require sufficient “The district engineer shall require sufficient 

financial assurances financial assurances to ensure a high level of confidence that to ensure a high level of confidence that 
the compensatory mitigation project will be successfully the compensatory mitigation project will be successfully 
completed, in accordance with applicable performance completed, in accordance with applicable performance 
standardsstandards ” [italics added]” [italics added]standardsstandards.  [italics added].  [italics added]

 Alternative mechanisms allowed (e.g. a formal Alternative mechanisms allowed (e.g. a formal 
documented commitment by government or public documented commitment by government or public y g py g p
authority) if they provide a high level of confidence authority) if they provide a high level of confidence 
for mitigation successfor mitigation success



When Must Assurances be Posted?When Must Assurances be Posted?When Must Assurances be Posted?When Must Assurances be Posted?

 PermitteePermittee--Responsible ProjectsResponsible Projectsp jp j
 “If financial assurances are required, the DA permit must include a special “If financial assurances are required, the DA permit must include a special 

condition requiring the financial assurances be in place prior to condition requiring the financial assurances be in place prior to 
commencing the permitted activity.” [CFR 332.3(n)(3)]. commencing the permitted activity.” [CFR 332.3(n)(3)]. 

 Mitigation Bank ProjectsMitigation Bank Projects
 Banking instruments may allow for an initial debiting of some share of Banking instruments may allow for an initial debiting of some share of 

potential bank credits when bank instrument and plan are approved, site potential bank credits when bank instrument and plan are approved, site 
i d d i fi i l h b d CFi d d i fi i l h b d CFis secured, and appropriate financial assurances have been posted [CFR is secured, and appropriate financial assurances have been posted [CFR 
332.8(m)]. 332.8(m)]. 

 In practice, assurances for bank credit capacity sometimes required In practice, assurances for bank credit capacity sometimes required 
upfront and sometimes in a phased mannerupfront and sometimes in a phased mannerupfront, and sometimes in a phased mannerupfront, and sometimes in a phased manner

 ILF ProgramsILF Programs
 Can provide assurances by increasing credit prices and setting aside the Can provide assurances by increasing credit prices and setting aside the 

added f nds to cover contingencies [CFR 332 8(m)(5)]added f nds to cover contingencies [CFR 332 8(m)(5)]added funds to cover contingencies [CFR 332.8(m)(5)]  added funds to cover contingencies [CFR 332.8(m)(5)]  



When can Assurances be Released?When can Assurances be Released?When can Assurances be Released?When can Assurances be Released?

 Financial assurances phased out once the project hasFinancial assurances phased out once the project hasFinancial assurances phased out once the project has Financial assurances phased out once the project has 
been determined to be successful according to its been determined to be successful according to its 
performance standards [CFR 332.3(n)(4)]performance standards [CFR 332.3(n)(4)]
 Permit or instrument must specify the conditions under Permit or instrument must specify the conditions under 

which the financial assurances may be releasedwhich the financial assurances may be released
A b h dA b h d i i ji i j Assurances can be phasedAssurances can be phased--out in stages as certain project out in stages as certain project 
milestones or interim performance standards are metmilestones or interim performance standards are met

 The financial assurance must ensure that the districtThe financial assurance must ensure that the district The financial assurance must ensure that the district The financial assurance must ensure that the district 
engineer will receive notice at least 120 days prior to engineer will receive notice at least 120 days prior to 
any termination or revocation [CFR 332.3(n)(5)]any termination or revocation [CFR 332.3(n)(5)]y [ ( )( )]y [ ( )( )]



Determining the Dollar Amount of Determining the Dollar Amount of 
Financial AssurancesFinancial Assurances

 Assurance amounts must be determined by theAssurance amounts must be determined by theAssurance amounts must be determined by the Assurance amounts must be determined by the 
DE in consultation with the mitigation provider  DE in consultation with the mitigation provider  
and reflect: and reflect: 
 Size and complexity of projectSize and complexity of project
 Degree of completion of project Degree of completion of project 
 Likelihood of successLikelihood of success
 Past performance of mitigation provider Past performance of mitigation provider 
 Other factors that the DE deems appropriate [CFR Other factors that the DE deems appropriate [CFR 

332.2 (n)(2)]332.2 (n)(2)]



Determining the Dollar Amount of Determining the Dollar Amount of 
Financial Assurance Financial Assurance -- continuedcontinued

 Based on full cost of providing requiredBased on full cost of providing requiredBased on full cost of providing required Based on full cost of providing required 
mitigationmitigation

 Could include component costs for:Could include component costs for:pp
 LandLand
 Planning, design, and engineeringPlanning, design, and engineering
 Construction & plantingConstruction & planting
 Monitoring & maintenance Monitoring & maintenance 
 Reasonably foreseeable remedial workReasonably foreseeable remedial work Reasonably foreseeable remedial workReasonably foreseeable remedial work
 ContingenciesContingencies
 Legal & administrativeLegal & administrative



Issues in Determining Amount of Issues in Determining Amount of 
Financial AssuranceFinancial Assurance

 Assurance amounts should reflect whereAssurance amounts should reflect whereAssurance amounts should reflect where Assurance amounts should reflect where 
replacement mitigation work would proceedreplacement mitigation work would proceed

 OnOn--site Replacement: replacement mightsite Replacement: replacement mightOnOn site Replacement: replacement might site Replacement: replacement might 
proceed at the project site if there are no proceed at the project site if there are no 
potential problems/questions regarding:potential problems/questions regarding:p p q g gp p q g g
 Quality of the site and surrounding landscapeQuality of the site and surrounding landscape
 Site ownership/access/protection issuesSite ownership/access/protection issues
 Willingness of a suitable thirdWillingness of a suitable third--party entity to party entity to 

complete work at the sitecomplete work at the site



Determining Assurance Amounts for Determining Assurance Amounts for 
OnOn--site Replacement Worksite Replacement Work

 Full Cost Basis: Costs to fully complete work and meet Full Cost Basis: Costs to fully complete work and meet y py p
performance standards at the bank/project site performance standards at the bank/project site 

 Components: If site is highComponents: If site is high--quality and secure, no need quality and secure, no need 
to include land costs in assurance amountsto include land costs in assurance amountsto include land costs in assurance amountsto include land costs in assurance amounts

 Source: Normally, the mitigation provider would be Source: Normally, the mitigation provider would be 
expected to provide component cost estimates; Other expected to provide component cost estimates; Other 

h i h id h k h id ’h i h id h k h id ’sources that might provide a check on the provider’s sources that might provide a check on the provider’s 
estimates might includeestimates might include
 Corps inCorps in--house engineering estimateshouse engineering estimatespp g gg g
 Independent third party estimatesIndependent third party estimates
 Current ILF & bank credit prices in same service areaCurrent ILF & bank credit prices in same service area



Determining Assurance Amounts for Determining Assurance Amounts for 
OffOff--site Replacement Worksite Replacement Work

 Full Cost Basis: Costs to complete mitigationFull Cost Basis: Costs to complete mitigationFull Cost Basis: Costs to complete mitigation Full Cost Basis: Costs to complete mitigation 
work at some alternative site by a third partywork at some alternative site by a third party

 Components: For offComponents: For off--site replacement, need tosite replacement, need toComponents: For offComponents: For off site replacement, need to site replacement, need to 
include costs of securing the landinclude costs of securing the land

 Sources: Could be based on estimates by theSources: Could be based on estimates by theSources: Could be based on estimates by the Sources: Could be based on estimates by the 
third party who agrees to complete work at the third party who agrees to complete work at the 
alternative site; credit prices at mitigation banks alternative site; credit prices at mitigation banks p gp g
or ILF programs in the same area can provide a or ILF programs in the same area can provide a 
benchmark for determining assurance amountbenchmark for determining assurance amount



Determining the Dollar Amount of Determining the Dollar Amount of 
Financial AssuranceFinancial Assurance

 Factors to considerFactors to consider Factors to considerFactors to consider
 Quality of the source dataQuality of the source data
 Completeness of cost accountingCompleteness of cost accounting Completeness of cost accountingCompleteness of cost accounting
 Possible need to reevaluate for escalating costsPossible need to reevaluate for escalating costs

P ibili f li / j f ilP ibili f li / j f il Possibility of noncompliance/project failurePossibility of noncompliance/project failure
 Progress toward meeting performance standardsProgress toward meeting performance standards
 Site quality & past performance of responsible partySite quality & past performance of responsible party



Implementing Assurances:Implementing Assurances:
Miscellaneous Receipts StatuteMiscellaneous Receipts Statute

 31 USC 3302(b) Requires that money collected by31 USC 3302(b) Requires that money collected by 31 USC 3302(b). Requires that money collected by 31 USC 3302(b). Requires that money collected by 
Federal agencies be placed into the U.S. Treasury Federal agencies be placed into the U.S. Treasury 
upon receiptupon receiptupon receipt  upon receipt  

 Once deposited into the Treasury it is lost to the Once deposited into the Treasury it is lost to the 
federal agencyfederal agencyfederal agency  federal agency  

 Upshot: Corps should not directly receive financial Upshot: Corps should not directly receive financial 
b h ill bb h ill bassurance payouts because that money will not be assurance payouts because that money will not be 

available to secure replacement mitigationavailable to secure replacement mitigation



Implications of Miscellaneous Implications of Miscellaneous 
Receipts StatuteReceipts Statute

 Financial assurances must be payable directly to a 3Financial assurances must be payable directly to a 3rdrdFinancial assurances must be payable directly to a 3Financial assurances must be payable directly to a 3
party designee of the Corps who agrees to complete party designee of the Corps who agrees to complete 
mitigation work, or to a standby trustmitigation work, or to a standby trust

 Standby Trust [CFR 332.3(n)(6)]:Standby Trust [CFR 332.3(n)(6)]:
 “Financial assurances must be payable at the direction of the “Financial assurances must be payable at the direction of the 

DE to his designee or to a standby trust agreement. When a DE to his designee or to a standby trust agreement. When a 
standby trust is used (e.g., with performance bonds or letters standby trust is used (e.g., with performance bonds or letters 
of credit) all amounts paid by the financial assurance provider of credit) all amounts paid by the financial assurance provider ) p y p) p y p
shall be deposited directly into the standby trust for shall be deposited directly into the standby trust for 
distribution by the trustee in accordance with the DE’s distribution by the trustee in accordance with the DE’s 
instructions ”instructions ”instructions.instructions.



Standby Trust AgreementStandby Trust AgreementStandby Trust AgreementStandby Trust Agreement

 Independent third party trustee with fiduciary Independent third party trustee with fiduciary p p y yp p y y
responsibility to the beneficiary (DE)responsibility to the beneficiary (DE)

 DE does not directly access the funds; rather, the DE DE does not directly access the funds; rather, the DE 
has decision authority over how and to whom the fundshas decision authority over how and to whom the fundshas decision authority over how and to whom the funds has decision authority over how and to whom the funds 
are to be disbursed to ensure completion of mitigation are to be disbursed to ensure completion of mitigation 
requirementsrequirements
R l i hi bli h d h h lid d bR l i hi bli h d h h lid d b Relationship established through a valid document, but Relationship established through a valid document, but 
not funded until assurances are callednot funded until assurances are called

 When assurances called, funds are paid into this When assurances called, funds are paid into this W , pW , p
Standby Trust and distributed for completion of Standby Trust and distributed for completion of 
mitigation according to DE directionsmitigation according to DE directions



Allowable Assurance InstrumentsAllowable Assurance InstrumentsAllowable Assurance InstrumentsAllowable Assurance Instruments

L f diL f di Letter of credit Letter of credit 
 Escrow accountEscrow accountww
 Performance bondPerformance bond
 Casualty InsuranceCasualty Insurance
 Other appropriateOther appropriate Other appropriate Other appropriate 

instruments, subject to DE approvalinstruments, subject to DE approval



Letter of CreditLetter of Credit
 Provides for the extension of the credit of a Provides for the extension of the credit of a 

financial institution (issuer), on behalf of the financial institution (issuer), on behalf of the ( )( )
mitigation provider, to the Corps as beneficiary mitigation provider, to the Corps as beneficiary 
for payment for the sponsor’s obligations up to a for payment for the sponsor’s obligations up to a 
stated dollar amountstated dollar amountstated dollar amountstated dollar amount

 Mitigation provider pays 0.5 Mitigation provider pays 0.5 –– 1.5% of letter 1.5% of letter 
amount to issuer and also enters into loanamount to issuer and also enters into loanamount to issuer and also enters into loan amount to issuer and also enters into loan 
agreement with issuer that typically requires agreement with issuer that typically requires 
collateral collateral 

 Issues: Limited availability without high collateral; Issues: Limited availability without high collateral; 
limits on term; provides funds but not limits on term; provides funds but not 
performanceperformanceperformanceperformance



Cash in Escrow  Cash in Escrow  

 Mitigation provider deposits entire amount of Mitigation provider deposits entire amount of 
required assurance into an escrow account at a required assurance into an escrow account at a 
legal or financial institution that serves as legal or financial institution that serves as 
escrow agentescrow agent

 Corps authorized to direct disbursement Corps authorized to direct disbursement Co ps aut o ed to d ect d sbu se e tCo ps aut o ed to d ect d sbu se e t
through escrow agent based upon specified through escrow agent based upon specified 
conditionsconditionsconditions conditions 

 Issues: Securing & carrying the costs of Issues: Securing & carrying the costs of 
d i id f d b fd i id f d b fdeposits; provides funds but not performancedeposits; provides funds but not performance



Claims & Performance Issues: Claims & Performance Issues: 
Letter of Credit & Cash in EscrowLetter of Credit & Cash in Escrow

 Claims against a LOC or cash in escrow requireClaims against a LOC or cash in escrow require Claims against a LOC or cash in escrow require Claims against a LOC or cash in escrow require 
presentation of original agreement plus presentation of original agreement plus 
documentation of default that includes andocumentation of default that includes andocumentation of default that includes an documentation of default that includes an 
estimate of $ amount needed to repair or replace estimate of $ amount needed to repair or replace 
a failed mitigation projecta failed mitigation projecta failed mitigation projecta failed mitigation project

 LOC and cash in escrow assure $ needed to LOC and cash in escrow assure $ needed to 
effect a remedy but not the remedy itselfeffect a remedy but not the remedy itselfeffect a remedy but not the remedy itself. effect a remedy but not the remedy itself. 
Regulators must arrange for a third party that is Regulators must arrange for a third party that is 
willing and able to use $ to complete mitigationwilling and able to use $ to complete mitigationwilling and able to use $ to complete mitigationwilling and able to use $ to complete mitigation



Performance BondPerformance Bond
 Contract in sum certain (penal sum) between mitigation Contract in sum certain (penal sum) between mitigation 

provider & a surety whereby surety guarantees to the provider & a surety whereby surety guarantees to the p y y y gp y y y g
Corps performance of the provider’s mitigation Corps performance of the provider’s mitigation 
requirements or payment of penal sum.  requirements or payment of penal sum.  

 Mitigation provider pays approx 2 Mitigation provider pays approx 2 --5 %5 % of penal sum to of penal sum to 
the surety and also enters into an indemnity agreement the surety and also enters into an indemnity agreement 
with surety that includes collateralwith surety that includes collateral

 Issues: Limited availability without high collateral; limits Issues: Limited availability without high collateral; limits 
d i l f fd i l f fon coverage and term;  potential for performance on coverage and term;  potential for performance 

disputesdisputes



Casualty InsuranceCasualty InsuranceCasualty InsuranceCasualty Insurance

 Information presented here is associated with an Information presented here is associated with an pp
insurance product that has been approved for 2 insurance product that has been approved for 2 
mitigation banks and proposed in connection with mitigation banks and proposed in connection with 
m ltipl pr p ti b k i r l di tri tm ltipl pr p ti b k i r l di tri tmultiple prospective banks in several districtsmultiple prospective banks in several districts

 Contract between mitigation provider (policyholder) & Contract between mitigation provider (policyholder) & 
insurer for claims made against the policy by the Corpsinsurer for claims made against the policy by the Corpsinsurer for claims made against the policy by the Corps insurer for claims made against the policy by the Corps 
up to a specified cost cap when the Corps determines up to a specified cost cap when the Corps determines 
that mitigation provider has not met responsibilitiesthat mitigation provider has not met responsibilities

 Mitigation provider pays insurer a oneMitigation provider pays insurer a one--time, upfront time, upfront 
premium equal to 2premium equal to 2--4% of each year’s annualized dollar 4% of each year’s annualized dollar 
limit of assurance and agrees to pay a deductiblelimit of assurance and agrees to pay a deductiblelimit of assurance, and agrees to pay a deductible limit of assurance, and agrees to pay a deductible 
amount to insurer for claims madeamount to insurer for claims made



Casualty InsuranceCasualty Insurance----continuedcontinuedCasualty InsuranceCasualty Insurance continuedcontinued

 A claim can be made only by the Corps when the CorpsA claim can be made only by the Corps when the CorpsA claim can be made only by the Corps when the Corps A claim can be made only by the Corps when the Corps 
determines that the mitigation provider has failed to determines that the mitigation provider has failed to 
fulfill mitigation obligations fulfill mitigation obligations 

 Policy provides a claim service whereby the insurer will Policy provides a claim service whereby the insurer will 
satisfy a claim (up to dollar limit of insurance) in satisfy a claim (up to dollar limit of insurance) in 
alternative ways per Corps directionalternative ways per Corps direction

 Remedy could be correction of project deficiencies, Remedy could be correction of project deficiencies, 
provision of replacement mitigation, or payment to provision of replacement mitigation, or payment to 
Corps designee Corps designee 
I N i i h l iI N i i h l i Issues: No experience yet with claimsIssues: No experience yet with claims



Claims & Performance Issues: Claims & Performance Issues: 
Performance Bonds and InsurancePerformance Bonds and Insurance

 Bonds and insurance offer performance ofBonds and insurance offer performance of Bonds and insurance offer performance of Bonds and insurance offer performance of 
mitigation obligations, not just moneymitigation obligations, not just money

 Sureties should be included in regulatorSureties should be included in regulator Sureties should be included in regulator Sureties should be included in regulator 
correspondence/meetings with mitigation correspondence/meetings with mitigation 
providers relating to a failing projectproviders relating to a failing projectproviders relating to a failing projectproviders relating to a failing project

 Sureties will seek to correct a failed mitigation Sureties will seek to correct a failed mitigation 
j d ill i $ lj d ill i $ lproject and will view $ payment as a last resortproject and will view $ payment as a last resort

 Insurance offers a claim service that allows the Insurance offers a claim service that allows the 
Corps to direct the form of the remedy Corps to direct the form of the remedy 



Alternative to Assurances for Mitigation Alternative to Assurances for Mitigation 
B k C di S l R EB k C di S l R EBanks: Credit Sales Revenue to EscrowBanks: Credit Sales Revenue to Escrow

 Mitigation bank may be unable to secure conventionalMitigation bank may be unable to secure conventionalMitigation bank may be unable to secure conventional Mitigation bank may be unable to secure conventional 
assurances due to availability/affordabilityassurances due to availability/affordability

 With this option, mitigation bank is allowed to sell With this option, mitigation bank is allowed to sell p , gp , g
limited credits w/o posting assurances upfrontlimited credits w/o posting assurances upfront

 Instead, revenue from credit sales goes directly to Instead, revenue from credit sales goes directly to g yg y
escrow and is not released to the bank until project escrow and is not released to the bank until project 
milestones/success criteria are metmilestones/success criteria are met

 Other enforcement mechanisms: Suspend or restrict Other enforcement mechanisms: Suspend or restrict 
credit sales, reduce amount of credits awarded, suspend credit sales, reduce amount of credits awarded, suspend 

i h i i i b ki h i i i b kor terminate the mitigation bankor terminate the mitigation bank



Regulator Considerations for  Regulator Considerations for  
Fin nci l Ass r nce Instr mentFin nci l Ass r nce Instr mentFinancial Assurance InstrumentFinancial Assurance Instrument

 Normally, the mitigation provider will propose Normally, the mitigation provider will propose y g p p py g p p p
an assurance instrument in consideration of an assurance instrument in consideration of 
availability & termsavailability & terms

 Regulator considerations for evaluating Regulator considerations for evaluating 
proposed assurance instrument include:proposed assurance instrument include:
 Availability/affordability to mitigation providersAvailability/affordability to mitigation providers
 Term & renewal issuesTerm & renewal issues
 Ease of access to funds & performance Ease of access to funds & performance 

considerationsconsiderations
 Financial stability of assuring entityFinancial stability of assuring entity Financial stability of assuring entityFinancial stability of assuring entity
 District experienceDistrict experience



Concluding RemarksConcluding RemarksConcluding RemarksConcluding Remarks

 Few hard & fast rules for establishing assurances; all Few hard & fast rules for establishing assurances; all g ;g ;
assurance decisions must be considered in the context assurance decisions must be considered in the context 
of all other factors that go into finalizing mitigation of all other factors that go into finalizing mitigation 
pr j tpr j tprojectsprojects

 Assurances are meant to limit the risk that mitigation Assurances are meant to limit the risk that mitigation 
projects will not meet success criteria, but can notprojects will not meet success criteria, but can notprojects will not meet success criteria, but can not projects will not meet success criteria, but can not 
completely eliminate that riskcompletely eliminate that risk

 Regulators should consult and secure the help of Regulators should consult and secure the help of 
district counsel and staff with experience in establishing district counsel and staff with experience in establishing 
assurancesassurances

 W k t bli hi h ld b i llW k t bli hi h ld b i ll Work on establishing assurances should begin well Work on establishing assurances should begin well 
before finalization of mitigation bank instrumentbefore finalization of mitigation bank instrument


